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B coomeemcmeuu c 00uienpusHaHHbIMU Meopemu1ecKumMy npedcmasneHusmMu 0 nPasosvlx CrUMynax
U UxX 3HAYeHUU 6 Npase 6vl0esleHbl OCHOBHbIE NPUSHAKY Peanu3ayul npasosvix cmumynos. OmmeueHo, 4mo
uenv u 00veKMUBHAL He0OX00UMOCHb 6 UCNONIb306AHUU NPABOBHIX CIMUMYTIO8 3AKIOUAENICS 6 MOM, 4o
y obusecmea u 20cyoapcmea cyujecmeyem nompebHOCMb 6 COUUATLHO-NONEIHOM U AKIMUBHOM NO6e0eHUU
cyb6vexmos npasa 6 pasnu4HvX chepax xusHeoesmenvHocmu. Boldenenvl u npoaHANU308aHbL COYUATLHDLE
OYHKYUU NPABOBBIX CMUMYN08 (MOMUBAUUOHHAS, OPAHUSAUUOHHAS, NPOZHOCMUYECKAS, 2APAHMUPYIO-
Wast, KOMMYHUKAMUBHAS, OUEHOUHAS, COUUATILHO20 KOHMPOTIA, 60CNUMAMeNbHASL) U CHeUUANbHO-I0PUOU-
uecKue PyHKUUU NPABOBIX CIUMYTIOB (NPABOPeYNIAMUBHAS, HPABOCOEPHUBAIOULAST).

Kntouesvie cnosa: cmumyn, npasoeoii Crumys, npasosoe Crumynuposarie.

Conform ideilor teoretice general acceptate despre stimulentele legale si importanta acesteia in alegerea
corectd sunt principalele caracteristici ale implementdrii stimulentelor legale. Se subliniazd faptul ca scopul
si nevoia obiectivi a utilizarii stimulentelor legale este cd societatea si statul au nevoie de un comportament
social benefic si activ al subiectilor de drept in diferite sfere ale vietii. Pe ldngd obiectiv, categoriile definitorii in
teoria stimulentelor juridice care determind natura si continutul efectului stimulativ al legii asupra relatiilor
publice sunt functii. Selectarea si analiza functiilor sociale generale ale stimulentelor juridice (motivationale,
organizationale, prognostice, garantante, comunicative, evaluative, control social, educationale) si functiile
special-juridice ale stimulentelor juridice (juridice, de dreapta).

Cuvinte cheie: stimulent, stimulent legal, stimulent legal.

According to generally accepted theoretical ideas about legal incentives and its importance in the right
selection are the main features of the implementation of legal incentives. It is emphasized that the purpose and
objective need for the use of legal incentives is that the society and the state have a need for socially beneficial and
active behavior of the subjects of law in different spheres of life. In addition to the goal, the defining categories
in the theory of legal incentives that determine the nature and content of the incentive effect of law on public
relations are functions. Selection and analysis of general social functions of legal incentives (motivational,
organizational, prognostic, guaranteeing, communicative, evaluative, social control, educational) and special-
legal functions of legal incentives (legal, right-wing).

Key words: incentive, legal incentive, legal incentive.

Formulation of the problem. Changes in prerequisites for finding ways to increase the effec-
Ukraine’s socio-economic and political conditions,  tive motivation of appropriate lawful behavior of
the expansion of human freedom, in particular, in  people and their initiative in legal relations. Also,
the exercise of professional activity, have become  the reform of the legal system of modern Ukraine
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has led to the growing role of law as the main regu-
lator of social relations, as well as a means of in-
fluencing human behavior, which is characterized
not only by coercive methods of achieving socially
useful activity, but also by persuasion means. The
assertion of the idea of mostly encouraging rather
than repressive nature of law allows us to charac-
terize the value component of the latter as a social
institution. Stimulation by legal means involves,
above all, the perception in the minds of people
of certain phenomena as values, through which
the appropriate lawful behavior can be increased.
Legal incentives are one of the means of regulat-
ing social relations on the basis of law. They allow
to exert a positive influence on the will and con-
sciousness of a person, encourage him to socially
active lawful behavior.

The state of the study. The problem of legal in-
centives in law has interested a number of foreign
and Ukrainian scholars, including: R. Kalyuzhny,
O. Lapka, T. Pikulya, V. Krasovska, I. Lutsenko,
O. Malko, S. Ogirok and others.

Some problems of the topic were sufficiently
reflected in the works of representatives of general
theoretical and branch legal sciences: O. Kiselyova
(concepts, signs, goals and functions of incentives
and restrictions as a special method of legal regu-
lation); V. Dyachenko (incentives as the main legal
tool of incentive and legal policy); O. Levin, O. Mal-
ko, S. Miroshnyk (general theoretical characteris-
tics of incentives and restrictions in law and their
concepts and features); V. Baranova, N. Gushchina
(concepts, functions, implementation mechanism,
effectiveness of stimulating norms); V. Nyrkova
(incentives and advancement as paired legal cat-
egories); L. Ukhova (incentives and restrictions in
the field of labor relations); H. Alikperov (incen-
tives and restrictions in criminal and criminal-ex-
ecutive law), N. Laichenko (incentives in tax law)
and other Ukrainian and foreign scholars.

The purpose of the study is the general theo-
retical characterization of legal incentives as a legal
means of influencing the behavior of legal entities.

Presenting main material. The state, enshrin-
ing the rule of law, allows a person to act in their
own interests and to meet their own needs. In
forming the rule of law, the state, taking into ac-
count socio-economic and political conditions,
determines the rules of conduct of the person,

which become its goal. When choosing a behav-
ior option, a person usually chooses the one that
best meets his needs and leads to the achievement
of goals. With this in mind, the state tries to en-
courage the person to lawful behavior, to direct its
activities in the right direction without interfering
with the public interest [1, p. 25].

In recent years, interest in the problems of legal
incentives has grown significantly. All researchers
in one way or another link legal incentives with
the process of encouragement, motivation. The
encouraging role of stimulation is that it expresses
the public recognition of the scenario of behavior
that is chosen by the person and implemented by
him. Experiencing a sense of satisfaction, a person
feels a surge of vigor and energy, self-confidence
and further progress. Thus, stimulation promotes
the development and consolidation of positive
traits not only in behavior but also in character.
Skillfully applied stimulus not only lift the mood,
stimulate positive actions, but also develop a sense
of human dignity. Legal incentives include oppor-
tunities to fully satisfy the interests of the subjects
(3, p- 56].

When conducting research, first of all, it is
worth paying attention to the definition of such
a legal category as «legal incentive». According to
some researchers, this definition means a legal in-
centive to law-abiding act, which creates to meet
the interests of the subject regime of assistance.
O.V. Malko’s term «legal incentives» refers to the
extent and form of legal approval of deserved
behavior, as a result of which the subject of such
behavior is rewarded, for him there are favorable
consequences [6, p. 60].

Thus, incentives as a means of legal influence
on the behavior of legal entities is a type of legal
incentive aimed at encouraging legal entities to
consciously perform their duties in good faith and
achieve socially useful results that exceed the usual
requirements.

Having provided a definition of legal incen-
tives, in order to fully understand the essence of
this legal phenomenon, in our opinion, it is neces-
sary to consider the signs of this process. The most
common features of the implementation of legal
incentives are that they are:

- report on the expansion of opportunities,
freedom, because the forms of manifestation of
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legal incentives are subjective rights, legitimate
interests, benefits, privileges, immunities, allow-
ances, surcharges, compensation, incentives, rec-
ommendations;

- aimed at meeting the needs and interests;

- encourage active action, interest in the
achievement of a stimulating result;

- express themselves and provide positive legal
motivation;

- give the opportunity to choose the option of
lawful behavior;

- act as a subjective (internal) and objective
(external) factor that motivates action and affects
the interests of the person;

- can be expressed in both positive and nega-
tive legal means of influence;

- associated with favorable conditions for the
self-interest of the individual, as expressed in the
promise or provision of values, and sometimes in
the abolition or reduction of deprivation of values
(for example, the abolition or reduction of punish-
ment is an incentive);

- aimed at orderly change of social relations,
perform the function of developing social ties;

- serve as an effective means of influencing the
behavior of a person by others, society, the state;

- inform about the consequences of lawful be-
havior.

- suggest an increase in positive activity.

Having defined the concepts and basic fea-
tures of legal incentives, we can determine its
main purpose. In a general sense, the goal is what
they strive for, what needs to be achieved. Based
on this general understanding of the purpose, we
can say that legal incentives, as a motivating fac-
tor for action, ultimately involve the receipt of
appropriate benefits. Thus, the purpose of legal
incentives is determined by the needs and inter-
ests of both the individual and society. It is the
goal that becomes the stimulus to action, acts as
a cause of appropriate behavior of the person [1,
p- 25].

The purpose of legal incentives is to provoke
motivation aimed at socially active behavior, the
high result of action, to ensure independence, in-
dividual freedom, to show initiative, creativity, en-
trepreneurship.

The purpose and objective necessity in the use
of legal incentives, - according to O.V. Malko - is

that in society and the state there is a need for so-
cially useful and active behavior of legal entities in
various spheres of life:

1) socio-economic (business, labor, competi-
tion, investment, implementation of scientific and
technological progress in production, improving
product quality, etc.);

2) spiritual and creative (scientific, education-
al, pedagogical, cultural activities, etc.);

3) political and legal (electoral, legal activity,
public participation in the management of civil
society and the state, law enforcement, preventive
activities, correction and re-education of convicts,
etc.)

Such needs create preconditions for the estab-
lishment in the legislation of appropriate legal in-
centives, the purpose of which is to influence the
behavior of subjects in the direction necessary for
society and the state, to motivate a person to act
properly [6, p. 84].

In the case of legal incentives, there is a direct
purposeful legal influence on the behavior of the
person by the incentive subject. In this process,
the latter uses all possible legal means (legal in-
centives) that motivate a person to a certain act.
All actions of the stimulating subject, according to
S.S. Ogirok, aimed at obtaining the desired result
in the process of the object of stimulation [8, p. 10,
12].

As for the question: «Who exactly can be the
incentive in the process of legal incentives?». These
include any legal entity: the state, its bodies and
officials, as well as individuals and non-state legal
entities.

The state as a subject of incentives has a stim-
ulating effect on other subjects of law, primarily
through legal norms, which, taking into account
socio-economic and political factors, enshrines
the desired and acceptable from the point of view
of the interests of the state and civil society rights.
In turn, a person, in order to meet their own needs
and interests, within the established rules of law,
chooses the behavior that best meets its needs and
interests and at the same time (undoubtedly) the
will of the state [1, p. 99].

Given the above, it is necessary to agree with
scholars, who emphasize that legal incentives,
above all, come from the goal set by the state and
society. In particular, O.V. Malko points out: «the
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system of legal incentives should reflect, above all,
social trends» [6, p. 219].

In addition to the purpose, the defining cat-
egories in the theory of legal incentives, which de-
termine the nature and content of the stimulating
effect of law on public relations are functions.

The category «function», like many other so-
cial science concepts, is not actually legal. It is
borrowed from other sciences, although it has a
specific purpose and meaning. This term has Latin
origins and translates as performance, realization,
accomplishment; direction of activity, the mode of
action of the object, aimed at achieving a certain
effect [7, p. 24].

From a general philosophical point of view, a
function is understood as a ratio of two groups of
objects in which the change of one of them leads
to a change of the other, or as a mode of action
of a category, an element of the system aimed at
achieving a certain effect [9, p. 72].

In the theory of law does not cause discussion
of the division of legal functions into general social
and special legal functions.

General social functions of law are the direc-
tions of interaction of law and other social phe-
nomena as the unity of form and content [2, p.
167].

Under the special legal functions of law, most
theorists understand the effect of law on public re-
lations, which is provided by specific legal means
4, p. 136].

Legal incentives are a category of law, and
therefore perform a wide range of functions. In
particular, in our opinion, we can distinguish the
following functions of legal incentives:

- general social functions: motivational, orga-
nizational, prognostic, guaranteeing, communica-
tive, evaluative, social control, educational;

- special legal functions: right-regulating,
right-restraining.

Let us now consider them in more detail.

One of the main functions of legal incentives
is the motivational function. It, according to O.V.
Malka, the fact is that the incentive encourages
the «overfulfillment» of responsibilities and the
implementation of socially valuable creative acts
that exceed the usual requirements, develops la-
bor and socio-political activity. Motivation to
achieve a useful result is based on attractiveness

and the promised favorable consequences [6, p.
170].

The expediency of allocating the organization-
al function of legal incentives, in our opinion, is
manifested in the fact that it allows to establish and
regulate the close relationship between the stimu-
lating and the stimulated subjects.

In our opinion, the prognostic function also
plays a significant role in legal incentives. Predic-
tion itself makes it possible not only to objectively
assess all behaviors of the stimulated, but also to
stimulate his actions so that it was the most effec-
tive and led to the desired result.

An important function of legal incentives, in
our opinion, is the guarantee. Stimulating subjects,
by influencing the stimulated subjects, not only
create positive conditions for their social and legal
activity, but also guarantee them to receive certain
benefits as a result of such activity. Accordingly, we
can say that the legislator, enshrining in the rule
of law legal incentives thereby guarantees their re-
ceipt [1, p. 103].

Given that legal incentives act in society as a
means of social interaction, i.e. a means of com-
munication, it is natural to allocate the commu-
nicative function of legal incentives. O.V. Malko
sees in them certain legal information, which
contains specific messages that come from the
subject of management to the object (person)
and serve as a way of communication between
them. [6, p. 170]. Purposeful awareness of a per-
son about the existing legal incentives by the state
and society is a strong stimulus that affects his
consciousness.

In modern science, a number of scientists dis-
tinguish the evaluative function [2, p. 291]. They
indicate that this function allows, as an evaluation
criterion, to determine the legitimacy or illegal-
ity of certain decisions and actions, as well as the
usefulness and effectiveness. At the same time, the
evaluation is performed by both the stimulating
and the stimulated subjects.

According to M.S. Kelman, O.G. Murashin,
N.M. Khoma, a special role in the implementation
of the evaluation function is played by protective
and incentive (stimulating) norms, which gener-
ally contain a negative and positive assessment of
certain possible actions. In the process of applica-
tion of these norms the normative assessment of
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actions is specified, the individual measure of legal
responsibility or encouragement is defined [2, p.
291]. Thus, the evaluative function of legal incen-
tives allows you to publicly recognize, approve the
behavior of the subjects of legal incentives, as well
as to emphasize the shortcomings and gaps in the
process of its legal impact or draws attention to
possible negative consequences.

In our opinion, the function of social control
plays a significant role in legal incentives, due to
the influence of encouraging legal norms on the
behavior of legal entities, social control is reduced
to the possibility of applying various types of in-
centives for deserved behavior beneficial to indi-
viduals and society. Incentives allow the individual
to exercise self-control, which is an integral part
of social control. Each individual builds his line
of conduct, focusing on generally accepted values,
embodied, in particular, in the encouraging rules
of law.

Legal incentives create favorable conditions
for discipline and order, guarantee the implemen-
tation of regulations, especially binding.

The ideological (educational) function of legal
incentives is manifested in the formation of legal
awareness and legal culture. Legal stimulation, cre-
ating a positive psychological attitude in a person
for deserved behavior and evoking a sense of sat-
isfaction, demonstrates a pattern of conscientious
activity, inspires people to creativity, initiative. In
this, according to O.V. Malko, is the educational
function of legal incentives [6, p. 171].

It is necessary to agree with those scientists
who among the special legal functions of legal
incentives allocate a regulatory function. In the
theory of law, the regulatory function is aimed at
streamlining social relations by establishing rules
of conduct for their participants [4, p. 136].

The regulatory function of law is carried out
on the basis of legal orders and permits. This func-
tion is divided into:

- regulatory-static function, which consists in
the legal consolidation of stable, developed social
relations, thus guaranteeing their inviolability;

- regulatory-dynamic function, which is mani-
fested in the encouragement and stimulation of
the development of those social relations that re-
flect certain social values, but are at the stage of
their formation [5, p. 99].

Highlighting the functions of legal incentives,
in our opinion, should be allocated and law en-
forcement function. In the process of legal incen-
tives, along with positive ones, negative incentives
(mitigation of punishment, removal of previously
imposed penalties, etc.) can be used, which are
primarily aimed at preventing socially dangerous
behavior of a person.

There is also a position in the scientific litera-
ture that legal incentives, along with coercion, are
a special legal means of ensuring legality, i.e. they
perform a security (law enforcement) function.
It is manifested not only in relation to the rule of
conduct provided by the incentive norm, but also
to other norms. This is possible due to the relation-
ship between the content of the rules of conduct of
the relevant incentive regulations and other legal
norms.

Conclusions. Incentives as a means of legal in-
fluence on the behavior of legal entities is a type of
legal incentive aimed at encouraging legal entities
to consciously perform their duties and achieve so-
cially useful results that exceed the usual require-
ments. The purpose of legal incentives is to pro-
voke motivation aimed at socially active behavior,
the high result of action, to ensure independence,
individual freedom, to show initiative, creativity,
entrepreneurship. As for the question: «Who ex-
actly can be the incentive in the process of legal in-
centives?». These include any legal entity: the state,
its bodies and officials, as well as individuals and
non-state legal entities. Legal incentives are a cat-
egory of law, and therefore perform a wide range
of functions. The functions of legal incentives in-
clude: general social functions (motivational, or-
ganizational, prognostic, guaranteeing, communi-
cative, evaluative, social control, educational) and
special legal functions (regulatory, restraining).
One of the main functions of legal incentives is the
motivational function.

So, in conclusion, we note that legal incen-
tives have a wide range of functional applications
in order to influence the behavior of legal entities.
Both general and special-social functions of legal
incentives are aimed at creating conditions for the
development of initiative, creativity of the encour-
aged subjects of law, as well as to prevent their
misconduct and ensure the effectiveness of legal
norms.
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