Buryak Yaroslav Yaroslavovych
CHARACTERISTICS OF PABLIC SERVICE IN THE LEGISLATION OF UKRAINE

CHARACTERISTICS OF PABLIC SERVICE IN THE
LEGISLATION OF UKRAINE

Buryak Yaroslav Yaroslavovych - Candidate of Law, Assistant, Department of Civil
Law and Process, Educational-Scientific Institute of Law, Psychology and Innovative
Education of Lviv Polytechnic National University

YK 342.9.

Cmamps nocésiuyaemcst Npasosotl xapaxmepucmuxe nyOnuuHoL yciyeu 6 3aKkoHooamenvcmee Ykpau-
HoL.

[[Tupoxoe noHumarue NyOAUMHOL YCyeu C8S3AHO C AKUEHMOM HA YNPABNIeHUeCKYH0 0esmenvHOCb,
umeouas onpeoesieHHo20 Nompedumenss, Um 3aKa3ana, 6 Mom Hucse ¢ onpedeneHuem Kavecmea u Opy2ux
Xapaxkmepucmux, u 3mozo nompebumernto NOOKOHMPOvHA. B amom cryude nosieisiemcst 603mMoHHOCMb 20~
80PUMDb O Pe3yNLIMAMUEHOCU OesTmebHOCU NYOIUUHOTL 8/1aCM U, OnpedesieHUU NPUOPUMEO8.

IIpedocmasnenust nyonuuHvlx yciye 8 n06om cryuae HANPABIEHO HA YO0BeMBopeHUe PA3IUUHBIX 00-
wiecmeeHHvX nompedHocmetl, 00 KOMOPbIMU NOHUMAKOM HE0OX00UMOCHIb 8 Pe2yIUPoSaHu 00uLecmeeH-
HbIX OMHOUeHUTI, PYKOBOOCBE OMPACTAMU 20CY0APCMBEHHO20 U KOMMYHANLHO20 X03SUCMBa; PA3IutHble
nompe6Hocmu 2pax0an, y0oenemeopeHie KOMoPvLX 0CYUuLeCmensemcst 3a cuem cpedcme 6100#emos pas-
JIUYHBLX YPOBHELl; NOMPeOHOCMU 2PANOaH, YO08/1Ieme0PSIIOMCS 3d UX COOCMBEHHDbLTL Cuem, HO NPU OpeaHu3d-
UUOHHOL NOMOUAU NYOTUMHOLL 871ACU; NOMPEOHOCINU XO3SATCMBYIOULUX CYOBEKINO6 6 CBA3U C OP2AHU3AUU-
eil Ux IKOHOMUUECKOL U COUUAIbHOTI 0esTMebHOCMU HA COOMBeMcmayouseti meppumopuu.

B cmampve uccnedyomcs HayuHvle 100X00bl K NOHUMAHUIO NYOIUMHDIX YCTIYe, A MaKie 3aKOH00Ameb-
Hble onpedeneHust nyOAUUHOL YCy2u 6 HOPMAMUBHO-NPABOBYIX AKMAX YKPauHbL.

Kntouesvie cnosa: ny6nuunas ycuyaa, ynpasieHueckas 0essmesvHOCHb, peeiameHmaust, K1accuduka-
UUsT NYOTUUHBIX YCTLY2, NPABONPUMEHUMENbHbIE NOTHOMOYUS, AOMUHUCPAMUBHAS YCTIY2d.
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The article deals with the legal characterization of public service in the legislation of Ukraine.

A broad understanding of public service is associated with an emphasis on management activities that
have a specific consumer, they are commissioned, including the definition of quality and other characteristics,
and this is controlled by the consumer. In this case, there is an opportunity to talk about the effectiveness of
public authority activities, prioritization.

The provision of public services in any case is aimed at meeting the various social needs, which means: the
need for regulation of public relations, management of the branches of state and public utilities; different needs
of citizens, which are met at the expense of budgets of different levels; the needs of citizens who are satisfied
at their own expense, but with the organizational assistance of public authorities; needs of business entities in

powers, administrative service.

connection with the organization of their economic and social activities in the respective territory.

The article explores scientific approaches to the understanding of public services, as well as the legislative
definitions of public service in the legal acts of Ukraine.

Keywords: public service, administrative activity, regulation, classification of public services, enforcement

Formulation of the problem. In modern
jurisprudence, there is no universal way of ac-
counting for the relations of every participant in
the civil turnover, state control violates only the
fundamental indicators of the existence of re-
gimes of ownership and accounting of events and
objects of property with reference to the personal
data of the individual.

Public processes play the role of a motiva-
tional editor, reflecting the need to control a par-
ticular area of public relations by public law.

With the development of theoretical aspects
of jurisprudence, the idea of a public service is
formed - in the form of an officially required con-
firmation of the right to own property or profes-
sional skill.

State of the study. The definition of the term
«administrative service» in the legislation of
Ukraine, the legal nature of the concept of «ser-
vice» and its relation with the concept of «ad-
ministrative service», administrative service as a
function of public administration, the concept of
administrative service in the context of admin-
istrative reform in Ukraine, and its relation with
other concepts a number of domestic scientists
[1-5]. At the same time, the issue of public service
characteristics in Ukrainian legislation remains
poorly understood.

Presenting main material. At present, there
are objective prerequisites for approval in the
legal system of the Institute of Public Services
(Services of General Importance) precisely in the
sense that is generally accepted in the countries
of continental law and above all in the EU.

Analyzing the position of the individual in the
rule of law and the concept of the science of ad-
ministrative law, he distinguished the category of
public services. The latter were considered from
the point of view of public administration: the
scientist included military, financial, ecclesiasti-
cal, medical and other fields of public administra-
tion among public services. The concept of public
services, based on the achievements of Western
scholars and having a clear connection with Eu-
ropean legal traditions, simply did not have time
to establish itself in the science of administrative
law [6, c. 46].

Everything changed rapidly after 1917: cen-
tralization of the key branches of the economy in
the state power, determination of the system of
governing bodies, expansion of the state econo-
my, war years, repression, etc. - these and other
reasons did not allow the Soviet administrative
law to develop and formulate the basis for the re-
alization and protection of citizens’ rights in co-
operation with the state administration.

Over time, the stereotype of public author-
ity as a means of coercion remained in domestic
doctrine and practice [7, c. 135].

Under these conditions, the adoption of the
Constitution of Ukraine and the commencement
of administrative reform breathed new life into
the concept of public services, although in itself
the concept of public service did not receive its
legislative regulation [8, c. 140].

In 2000, with the adoption of the Law of
Ukraine «On State Social Standards and State So-
cial Guarantees», a narrower concept of state and
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municipal services was enshrined through social
standards and social guarantees [9].

Yes, in Art. 1 of this Law determines that state
social standards - statutory, other normative legal
acts, social norms and norms or their complex,
on the basis of which the levels of basic state so-
cial guarantees are determined, and state social
guarantees - statutory minimum amounts of re-
muneration, income of citizens, pension, social
assistance, other social benefits, statutory and
other legal acts that provide a standard of living
below the cost of living of the minimum.

In 2010, with the adoption of the Budget Code
of Ukraine, state social standards and guarantees
were introduced into the text of the code [].

The provision of state and municipal services
within the meaning of the legislation is guaran-
teed and, as a rule, funded by the state, while the
recipient of the service can provide it free (full
funding, for example, with free preschool edu-
cation), partially paid (part of the services is fi-
nanced by the budget, and the rest at the expense
of the recipient) and fully paid (for example,
additional education). In the first case, there is
clearly a public-law regulation (wholly or mainly
administrative-legal), since the financial basis is
either the budget of the appropriate level or - in
the case of payment of a state duty or other levy
- a public fiscal payment paid to the budget by
virtue of communications established by law. In
the second and third cases, the payment is made
by the recipients of the services and has a civil
legal nature, so there is mixed (public-private)
regulation.

In the process of administrative reform, the
Law of Ukraine «On Central Executive Bodies»
was enshrined in Article 2 as one of the tasks
of central executive bodies. 17 the function of
providing administrative services, and part two
of this article provides If most functions of the
central executive body are functions of providing
administrative services to individuals and legal
entities, the central executive body is formed as
a service [11].

Following the adoption of this Law, the Law
of Ukraine «On Administrative Services» was
adopted in 2012, which defined the concept of
administrative service as a result of exercising
its powers by an entity providing administrative

Ne'1,2020

services at the request of a natural or legal per-
son, aimed at acquiring, changing or terminating
rights and / or such person’s duties under the law
[12].

In fact, this law plays a key role in the devel-
opment of the Institute of Public Services, and it
contains, in our view, provisions that establish
the peculiarities of the provision of administra-
tive services and reflect the specifics of the stud-
ied public service institute in Ukraine.

First, the law reflects the concept of adminis-
trative reform and introduces the concept of ad-
ministrative service.

Second, determining the amount of the pub-
lic service fee (if it is not free of charge) within
the meaning of the Act is out of competition.

Third, the Law focuses on entities providing
administrative services - the latter can be provid-
ed both by public authorities directly and through
subordinate state institutions or organizations.

Thus, the Law establishes two-subject and
three-subject model of legal relations (complex
of legal relations) for rendering public services.

In the course of administrative reform, fur-
ther attempts are being made to legislate the con-
cept of public services. Thus, the Decree of the
President of Ukraine «On Some Measures to Pro-
vide Quality Public Services” provided a num-
ber of instructions to the Cabinet of Ministers of
Ukraine to approve the functioning of the service
state - the state for citizens and business, to ensure
the proper realization of the rights of individuals
and legal entities in the sphere of public, includ-
ing administrative, services, creation of modern
infrastructure, convenient and accessible elec-
tronic services for providing such services [13].

We can state the peculiarities of the provi-
sion of public services, which are as follows: 1)
the purposeful nature of the services - the real-
ization of rights, fulfillment of the responsibilities
of citizens and organizations; 2) initiator of legal
relations - an individual; 3) the entity providing
the service - only public administration bodies;
4) object of legal relations - committing an ad-
ministrative influence or adopting an administra-
tive act.

In its turn, the approach laid down in the
basis of the Law of Ukraine «On Public-Private
Partnership» in which Art. 1 defines socially sig-
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nificant services as services aimed at ensuring the
publicinterest and needs provided to an unlimited
number of users (consumers) and / or providing
which should be provided by public authorities,
local self-government bodies or state, municipal
enterprises, institutions, organizations, business
associations , 50% or more of shares (shares) be-
longing to the state, territorial community or the
Autonomous Republic of Crimea [14].

The distinctive features of the above defini-
tion are: 1) the purpose of providing services is
to meet the needs and needs of citizens and legal
entities, to assist in the exercise of their subjec-
tive rights; 2) shifted emphasis from the initiator
of the legal relationship - a situation was allowed
where the legal relationship for the provision of
the service could be initiated by a public entity;
3) entities providing services - not only bodies of
executive power and local self-government, but
also legal entities.

The listed entities are supposed to provide
services directly, whereas the authority to provide
them rested solely with the authorities.

On the whole, this approach reflects the spe-
cifics of public services in a sense that correlates
with the mainstream models adopted in the
countries of continental law and could be used in
part by analogy with German legal doctrine.

In fact, from the above Law we can provide
the following characteristics of a public service:
1) the purpose of providing services is to satisfy
the interests of applicants; 2) initiator of legal re-
lations - only applicants, ie individuals and legal
entities; 3) entities providing services - bodies
of government, institutions, other legal entities
subordinated to them; 4) object of legal relations
- committing an administrative influence or issu-
ing an administrative act.

Thus, returning to the Law of Ukraine «On
Administrative Services» we can say that the said
law, as adopted in order to improve the quality of
administrative services, provides interaction with
citizens or organizations, as well as to increase
the efficiency and effectiveness of government
and local authorities self-government, of course,
contributes to the development of the Institute of
Public Services, but only those provided by pub-
lic authorities and local self-government at the
request of individuals and in the main part of it in

writing. Such administrative services act as one
of the functions of public administration and ap-
ply the widespread foreign formulation practice
reserved for the state, while remaining part of the
collective concept of public services.

Finding their way into industry law and so-
cial services. Thus, the Law of Ukraine «On Social
Services» defines basic social service as a social
service, which is provided by recipients of social
services under this Law to the Kyiv and Sevas-
topol city state administrations, district, district
in the cities of Kyiv and Sevastopol by state ad-
ministrations, executive bodies of regional im-
portance, as well as the executive bodies of ru-
ral, settlement, city councils of united territorial
communities, created in accordance with the law
and prospective plan the formation of territories
of communities and recognized by the Cabinet
of Ministers of Ukraine as capable in the man-
ner established by law (hereinafter referred to as
the Councils of United Territorial Communities)
[15].

Most approaches to the understanding of
public services existing in the legal literature are
based on the following point. Public services rec-
ognize the specific actions, day-to-day activities
of public authorities and employees in relation
to individuals or legal entities, during which a
citizen or legal entity receives certain benefits.
Examples of public services are the issuance of
various certificates, consulting, registration of in-
dividual entrepreneurs and legal entities, library
services, education services and more.

The analysis of the approaches in the legal sci-
ence and the legislation approaches allows to dis-
tinguish three main aspects to the understanding
of public services:

First, public service as a management activity
of public authorities and local self-government
bodies, as well as their officials within the frame-
work of their activity in relations with citizens
and organizations. Some authors see this as a re-
alization of various enforcement powers.

Secondly, public services are the managerial
functions of state structures, but they are viewed
in a different way: as related to actions to serve
the population or to organize services in the form
of providing him with vital goods, with the orga-
nization of economic activity of public entities,
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with their relationship with other business enti-
ties.

Third, public services are services of a pub-
licly significant nature that are provided by public
entities for which the latter are responsible. The
provision of these services to commercial orga-
nizations is performed on the basis of a public
contract (within the meaning of Article 633 of
the Civil Code of Ukraine), the cost of provid-
ing these services is determined by a public entity
[16].

At the same time, the powers of public au-
thorities to provide public services are justly dif-
ferentiated from the powers exercised in vertical
power relations. The provision of services in a
strict sense is carried out in horizontal relations,
where the public entity acts as the service provid-
er and the citizen or organization as its consum-
er. This narrow understanding of public services
coexists with its broad understanding (as well as
other human-centered management activities).

Thus, the real meaning of the category of pub-
lic services is not limited to the economic side,
it has a broader socio-legal content. The analysis
makes it possible to conclude that the essence of
public service is the public-obligatory protection
of human and citizen’s rights and freedoms, first
of all - social rights. Taking into account the na-
ture and peculiarities of legal relations that arise
between citizens and the state, public services are
a basic type of daily public-power activity aimed
at providing socially significant benefits to a spe-
cific person, in the process of obtaining which
the fundamental rights and legitimate interests of
citizens are realized.

Public services are a set of two subsystems -
state and municipal services. Accordingly, there
is a combination of two interconnected channels
of provision of services, the characteristics of
which are determined by the peculiarities of state
and municipal authorities, their interaction with
the aim of pursuing a unified social policy of the
state at all levels of the territorial organization of
public power.

Conclusions. Thus, in Ukraine, the legal reg-
ulation of public services is inconsistent: 1) be-
yond the scope of regulation, the general concept
of public services remains; 2) the same concept
of administrative (social) services is filled with
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substantially different content for the purposes of
a sectoral normative act; 3) there is no separate
classification of public services; 4) and, finally, all
activities that de facto meet the criteria of pub-
lic services are carried out under different legal
regimes in the absence of any unbearable differ-
entiation.
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