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B cmamuve uccnedosanvt cospemerivle Hay4Hble N00X00bl K NOHUMAHUIO NOHAMUS «Cy0eOHOe npa-
sonpumenerue». Packpoima 63aumocesasv cy0e6Ho20 npasonpumereHuss ¢ OIUSKUM NO COOEPHAHUI0
senenuamu. Ommedeno, 4mo cyoebHoe npasonpumenerue credyem paccmampueams Kak gopmy npu-
MeHeHUs Npasd; Kax 8e0yuLyio PyHKUu opeanos cy0eOHoll enacmu; Kax cpedcmeo 00CMuieHUs npa-
gocyouss. Chopmynuposano deuHuyU0O NOHAMUS «cyOebHOoe npasonpumenerue»r. Onpedenena cyus-
HOCMb, codepicanue U popmy cy0e6H020 NPpasonpumeHeHus.

Kniouegvie cnosa: cydebnas énacmo, cydebHoe npasonpumenerue, npasocyoue, npasa u c60600vt
ues08eKa U epax0aHUHa, demoKpamuueckoe 20cy0apcmao.

Y cmammi docnidxeno cyuacHi Haykos8i nioxoou 00 PO3YMIHHA NOHAMMSA «Cy008e NPaso3acmo-
cyeanns». Hazonoweno, wjo 6 wopuduuniii OOKMpPuUHi y Menmax 3azanvHOmeopemuynol HayKu npo-
bnemamuxa NOHAMMSA, CYMHOCMI, 3MICMY CY006020 NPAB03ACOCYBAHHS, 11020 CNiBBIOHOUEHHS 13
83AEMONO08 AZAHUMY ABUULAMU OY1a npedmemom po3enisgdy, npome y 36’A3Ky 3 MpaHchopmayitiHumu
CYCNiNbHO-NPABOBUMU NPOUECAMU Y HAWTT KPATHI a npoeanuH i cynepeurocmeil y npasosiii dokmpui
Us memamuxa nompebye KOMNIEKCHO20 MeopemuKo-npasosozo 6UBUEHHS, 6PAX0B8YIOUU CYHACHI
OeprcasHo-npasosi pearii.

ITiokpecnero, ufo cydose nNpaso3acmocy8anus € 6aeamosexmopHUM ma cKIAOHUM S8UULEM, AKe
BUCYNAE NPeOMETNOM CUCEMHO20 002060PeHHS AK HA NPAKMuUyi, Mak i 6 W0puouUHiti OOKMPUHI.
Hisinoricmo opeanie cy0080i 61a0u uepes 3acmocy8anHs HOpM npasa (Npaso3acmocy8ants) € 00HUM
i3 HatiepekmusHiwUux 3aco6ié 3axucmy npas i c60000 MOOUHYU i ePOMAOTHUHA MaA THWUX CYO €KmMis
npasosioOHOCUH, a MAKON KOHMPOIO 3a OiANbHICIMI0 0peanie ny6oniunoi 61a0u.

AKyeHmosano, wo y Hayui € po3noscrooieHum nioxio, wo cyo0ose npaso3actmocysanHs — ue ocoonu-
ULl Pi3HOBUO NPABO3ACIOCYBAHHS, Npome U iHUL 11020 Pi3HOBUOU € «OCOOTUBUMUY, «CNEUUPIUHUMU
mMouy0; KoxceH Pi3HO8UO NPABO3ACMOCYBAHHS MAE AK 3A2anbHi, MAK i 811ACMUB] lUle TIOMY 03HAKU, U40
3YMOBMIOE BUHUKHEHHS CYMHIBI6 3 NPUBOOY BUKOPUCINAHHS HUZKOI0 A8MOPI68 MepMiHié «0coOnusuil,
«cneyu@diuHuti» nio ac Gopmyn8anHHs 6USHAUEHHS NOHAMMSI CY0068020 NPABO3ACOCYBAHHS, A0¥e iX
MOJNCHA 3aCMOCY8amMU | 8 IHWUX 6UNAOKAX, 8 Pe3yrvmami 4oeo 6i00y68aemvcs 3MICIOBHe nepesanma-
HeHHA nouamv. Hazonoweno, uyo cyoose npasosacmocy8anus caio posengoamu AK: Gopmy 3acmocy-
BAHMA NPABA; K NPOBIOHY PyHKUII0 0p2aHie cy00807 811a0u; AK 3aci6 docseHeHHs npasocydos. Chopmy-
N1b08aHO 0eiHiyito NOHAMMA «Cy008e NPaso3acmocy8anHsa». Busnaueno cymuicmo, 3micm ma gopmy
cy006020 NPABO3ACOCYBAHHSL.

Kniouosi cnosa: cyoosa 6nada, cy0ose npaso3acmocy8ants, npasocyoos, npasa i c60600u noouHu
i epoMadaHUNA, 0eMOKPAMUYHA Oeprcasa.
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democratic state.

The article investigates modern scientific approaches to understanding the concept of judicial
enforcement. The relationship of judicial enforcement with related phenomena is revealed. It is emphasised
that judicial enforcement should be considered as the form of application of law; as a leading function of
judicial authorities; as a means of achieving justice. Definition of the concept of judicial enforcement is
formulated. The essence, content and form of judicial enforcement are defined.

Key words: judicial power, judicial enforcement, justice, rights and freedoms of man and citizen,

The fundamental element of state legal devel-
opment in Ukraine is the application of the norms
of law (law enforcement), especially by the judicia-
ry, since the latter acts as one of the most effective
means of protecting human and civil rights and
freedoms and control over the activities of public
authorities.

The issue of judicial enforcement has been
studied from different positions both in general
theoretical and branch aspects. However, on the
one hand, in the current conditions of judicial re-
form, the issue of judicial enforcement becomes
even more important, since it directly influ-
ences the formation of the Ukrainian state. On
the other hand, this issue is actualized in a new
perspective, as in the period of active formation
of the information society a significant increase
and dissemination of information takes place
in any field. Quite often, this information is ei-
ther unsystematic or not relevant to the realities
(not reliable for objective or subjective reasons),
which complicates the development of different
institutions and affects the intensity and quality
of citizens’ knowledge. All this is characteristic
of legal science, in particular the theory of state
and law. Therefore, nowadays jurisprudence is
forced to solve a number of tasks that until re-
cently seemed resolved, to seek effective methods
for overcoming new problems. All this applies to
judicial enforcement, which today plays an exclu-
sive role for Ukrainian society.

Judicial enforcement is the basis of the legal life
of the state and society, but its effective implemen-
tation requires a doctrinal basis. Issues of law en-
forcement and judicial enforcement, in particular,
were studied by such authors as M. Aleksandrov,
S. Alieksieiev, V. Babaev, M. Baitin, S. Bobotov,
E. Bobreshov, O. Bonner, M. Borysenko, Y. Bro,
M. Vikut, M. Voplenko, M. Gnatiuk, V. Gorsh-
eniev, P. Guivan, M. Gurvich, I. Diuriagina, V. Yer-
shov, S. Zagainov, O. Zaichuk, S. Zapara, V. Laz-
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ariev, J. Kalmykov, V. Kartashev, S. Kozhevnikova,
V. Kopeichykov, M. Marchenko, A. Mytskevych,
K. Mursalimova, L. Nalyvaiko, I. Nevzorov, A. Ne-
myrovska, P. Nedbailo, N. Onishchenko, I. Pogrib-
nyi, P. Rabinovych, V. Radchenko, M. Risnyi,
O. Skakun, A. Sultanov, V. Tatsii, Yu. Tykhomyrov,
M. Tolochka, A. Cherdantsev, S. Shevchuk, V. Yu-
supov and others. A number of aspects of the topic
now require a new understanding, including ter-
minological clarification and substantive content
of judicial enforcement.

In any science, one of the most complex pro-
cesses is the definition of initial provisions and
the concept of the phenomenon under study [1, p.
15]. In the legal doctrine within the framework of
the general theoretical science, the problem of the
concept, essence, content of judicial enforcement,
its relationship with the interrelated phenomena
was the subject of consideration, but in connection
with the transformational social and legal process-
es in our country and the gaps and contradictions
in the legal doctrine, this topic needs a compre-
hensive theoretical and legal study, taking into ac-
count modern state legal realities.

At present, large-scale discussions around the
issues of organization and activity of judicial in-
stitutions and ways of their further development
have been launched and they are widely discussed
not only in the scientific sphere, but also in the so-
ciety and the country’s political elite. It is believed
that the creation of a judiciary in Ukraine that
meets international standards has many problems
that require solving a number of issues related to
legislative, organizational, financial, socio-psy-
chological, informational, personnel, material and
technical design of the entire complex of measures
designed to create an effective and consistent with
the norms of international law, judicial system of
our state [2, p. 93]. This formulation of the prob-
lem involves solving a number of tasks, including
retrospective analysis and terminological refine-
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ment of certain concepts, in particular, of judicial
power.

It should be noted that the category of judicial
power is relatively new in the national doctrine.
A. Georgitsa stressed that the judiciary - in accor-
dance with the theory of the distribution of power
- is an independent sphere of public power (along
with legislative and executive), which is: a) a set
of powers for the administration of justice; b) the
system of state bodies that exercise these powers
[3, p. 375]. According to this approach, the judi-
cial branch of government is a generalized phe-
nomenon, and judicial authorities are subjects of
its implementation, endowed with the appropriate
powers for the administration of justice.

I. Turkina emphasises that judicial power is an
independent branch of state power, created for the
administration of justice and the implementation
of other functions by constitutionally established
bodies - courts, that have full jurisdiction, exercis-
ing power on the basis of the current legislation,
observing the established procedural forms [4,
p. 42]. S. Zapara applies a close approach to the
above and believes that the judiciary is mediated
not only through justice (corresponding process-
es), but also through the judicial power relations,
which arise and operate within the framework of
the activity of the jurisdictional bodies, and is the
basis for judicial cooperation between the judi-
ciary and justice in general [5, p. 72-82]. Thus, the
author distinguishes between the two main forms
of expression of the judiciary: justice and judicial
power relations. In addition, the author delineates
such phenomena as judicature and justice, where
the latter is a wider phenomenon.

By conducting a study on the issue of judicial
enforcement, S. Melnychuk emphasises that, on
the one hand, judicial power is a manifestation of
power characterized by general features and at-
tributes of power, and on the other hand, it is the
most rational and effective form of control over
state power. However, in defining the relationship
between the notion of judicial enforcement and
the related concepts of judicial power and judi-
cial activity, it should be understood that judicial
enforcement is a form of manifestation, the exer-
cise of judicial power that correlates with judicial
enforcement as a whole and as a part. Judicial ac-
tivity is a form of manifestation, the realization of

judicial power. Within the framework of judicial
proceedings, judicial activity is carried out in the
form of justice, judicial control and judicial au-
thorization, which in turn can be considered as a
direction of activity of the judiciary [6, p. 45]. We
believe that such a conclusion is of great scientific
significance, but needs some clarification, in par-
ticular, with regard to the phenomenon of judicial
activity, which the author refers to, but does not
specify and presents it in a rather blurry and indi-
rect way.

In the scientific literature, authors also refer to
such a term as judicial activity. Thus, V. Novitskyi
considers that the peculiarity of judicial activity
is that in the context of resolving a litigation the
judiciary applies the legal norm to specific social
and legal relations, whereas judicial enforcement is
the exercise of the activities of the court and other
participants in the judicial process, established by
law, in compliance with the requirements of the
law, the use of subjective rights, the performance
of duties during the consideration and resolution
of lawsuits [7, p. 230, 232]. Focusing on the use of
subjective rights, the performance of duties dur-
ing the consideration and resolution of lawsuits,
the author applies an unconventional approach
to understanding of judicial enforcement, since it
also includes other non-state actors, and in turn,
he meaningfully considers judicial activity as ju-
dicial legal thinking in a relatively well-established
approach among scholars.

D. Shadrin proposes to consider judicial activ-
ity in a broad and narrow sense. The researcher
identifies organizational judicial activity, which is,
in particular, connected with the coordination of
work both within the judicial system and the ju-
diciary with other branches, generalization of ju-
dicial practice, training of personnel, etc. Judicial
activity in the broad sense is considered as a set
of procedural and security and administrative, as
well as other activities which are indirectly sub-
ordinate to justice [8, p. 301]. We believe that the
author proposed a completely rational approach to
understanding the phenomenon of judicial activ-
ity.

In turn, M. Gorban stressed that there is no
doubt that judicial activity is a form of enforce-
ment, the main purpose of which is the adminis-
tration of justice. Judicial activity is the legal ap-
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plication of a professional judge, which is aimed
at the administration of justice by considering and
resolving a case on the merits, the individualiza-
tion of a legal provision concerning the partici-
pants in the trial. The author attributes to the signs
of judicial activity: its subject is a professional
judge; it is aimed at the administration of justice; it
is carried out in a special procedural form and in
accordance with established judicial procedures; it
is carried out by reviewing and resolving the case
on the merits; is aimed at creating an individual
order with the achievement of maximum legal
certainty regarding the participants in the trial; its
result is objectified in the court decision (law of
application of law) [9, p. 17, 21]. Thus, the author
firstly actually identifies judicial activity and judi-
cial enforcement, defining that judicial activity is
a form of enforcement, and in this case there is a
substitution of concepts, and secondly, it distin-
guishes between justice and judicial enforcement,
understanding the latter as a wider, than justice,
phenomenon.

Consequently, the consideration of doctrinal
sources gives grounds to note that one of the forms
of enforcement is justice (as a rule, organizational
and administrative (operational-executive), law
enforcement, etc. forms are distinguished). How-
ever, other scholars conclude that judicial enforce-
ment (judicial form of judicature) and justice are
identical phenomena. It is appropriate to turn to
author research on the understanding of justice.

O. Leist stressed that justice is an impartial
and just settlement of disputes [10, p. 81]. Justice is
inherently recognized as such only if it meets the
requirements of fairness and ensures an effective
renewal of rights, noted in the decision of the Con-
stitutional Court of Ukraine [11]. That is, justice in
its essence implies fair consideration of a case and a
decision. Justice, first of all, is an ideal, the achieve-
ment of which makes it possible to talk about the
state as democratic and legal. In this context, it is
important to note that the notion of judicature and
justice should not be equated, since not every judi-
cature can be considered fair and impartial.

If to turn to the legal encyclopedia, we can
conclude that justice and judicial enforcement are
identical phenomena. Thus, justice is defined as
the law enforcement activity of the court for re-
view and resolution in the procedure established
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by law, the procedure of civil, economic, criminal
and administrative affairs under its competence, in
order to protect the rights and freedoms of man
and citizen, the interests of legal entities and the
state [12, p. 50-51].

The justice is also proposed to understand as
the way of resolving the dispute about the right
which the rights and freedoms of subjects (indi-
viduals, legal entities, state, society) of law are pro-
tected by: a) on the basis of the law and principles
of justice, equality, liberty and humanism; b) on a
permanent and professional basis by special state
bodies, courts, whose acts are provided by the au-
thority of the state [13, p. 244].

Thus, the legal doctrine expresses a number of
scientific positions regarding the understanding of
the category of justice: it is the way of resolving
the dispute over the law; external expression of the
judiciary; means of realization of judicial power;
function of the judiciary; form of judicial power,
etc. In addition, the authors often make the iden-
tification of justice with such concepts as judicial
power, judicial proceedings, judicial enforcement.
This, in turn, makes reference to the definitions
proposed by the researchers as judicial enforce-
ment, which is the main subject of the study.

In particular, Yu. Tykhomyrov considers ju-
dicial enforcement as a process of practical im-
plementation of the law with the help of various
means and methods for regulating the behaviour
oflegal entities and individuals [14, p. 61]. We con-
sider this position to be quite acceptable, however,
in this case, the author chose a limited approach
to subjects whose behaviour should be regulated
through judicial enforcement, since beyond the
proposed definition there were public authorities,
public organizations, etc. In addition, the scientist
did not make any precision what exactly should
implement “the process of practical implementa-
tion of the law”.

In turn, O. Volkov specifies the subject of judi-
cial enforcement and proposes to understand un-
der this phenomenon the lawful activity of courts
as competent state authorities, independently
called to administer justice in a state governed by
law, which is associated with the organization of
the implementation of the requirements of dispo-
sitions and sanctions of legal norms (regulatory
and security norms of law) in legal relationships
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[15, p. 9-14]. It is important to emphasise that the
scholar distinguishes between judicial enforce-
ment and justice, which is an important aspect of
our study.

E.Bobreshov believes that judicial enforcement
is a special type of enforcement, which consists in
the administration of justice, carried out by the na-
tional system of courts for the purpose of consid-
ering, resolving and regulating any social conflicts
that fall within their competence, in the procedur-
al order and form established by law [16, p. 5]. The
author delineates judicial enforcement and justice,
and considers the latter as the essence, meaning of
judicial enforcement, which is difficult to disagree
with. The researcher also points out that judicial
enforcement is a special type of enforcement, but
there is every reason to assert that its other vari-
eties are “special” or, as other authors point out,
“specific’, since each type of enforcement has both
general and peculiar characteristics.

R. Gaibov reflects a similar type of correla-
tion in his definition of judicial enforcement.
A specific type of enforcement, the meaning of
which is justice, is carried out by a court in order
to resolve relevant cases in the procedural forms
established by the law and in accordance with es-
tablished principles and values [17, p. 6]; O. Aver-
in defines judicial enforcement as a specific form
of realization of the right by a competent author-
ity — a court, carried out in a certain manner es-
tablished by law, aimed at the implementation of
legal requirements, the direct result of which is
to resolve the legal conflict by issuing an act of
judicial enforcement in a particular legal case [18
, p- 28-29] and others.

M. Borysenko, S. Melnychuk and others con-
sider it expedient to use the term “judicial form
of law enforcement activity”. Under this phenom-
enon S. Melnychuk understands the normative
definite course of the law-enforcement activity,
which covers the implementation of the functions
of the state through the administration of justice
- the consideration of cases on the merits and the
adoption of a decision in the statutory procedural
form of all parts of the judicial system of the state
- with a view to resolving legal conflicts [6, p. 45].
The scientist defines justice as a way of fulfilling
the functions of the state through the implementa-
tion of judicial enforcement.

The general theoretical analysis of the issues
of the essence of judicial enforcement and its rela-
tionship with meaningfully similar concepts gives
grounds to state the following.

1. Judicial enforcement is a multi-vector and
complex phenomenon, which is the subject of
systematic discussion both in practice and in le-
gal doctrine. The activity of the judicial authori-
ties through the application of the rules of law
(enforcement) is one of the most effective means
of protecting the rights and freedoms of man and
citizen and other subjects of legal relations, as well
as control over the activities of public authorities.
In science, the widespread approach is that judicial
enforcement is a special type of enforcement, but
its other varieties are “special’, “specific’, etc .; each
type of enforcement has both general and pecu-
liar features, which causes doubt about the use of
the terms “special’, “specific” by a number of au-
thors when formulating the definition of judicial
enforcement, since they can be applied in other
cases, as a result of which the meaningful overload
of concepts takes place.

2. Judicial enforcement should be considered
as the form of application of law; as a leading
function of the judicial authorities; as a means of
achieving justice. Judicial enforcement (judicial
form of law enforcement activity) is a legitimate
and creative activity (internal (decision-making
process) and external (special style of business,
etc.) of the judiciary, aimed at protecting the
rights, freedoms and legal interests of legal entities
in accordance with the organizational and proce-
dural requirements established by the current leg-
islation. In the case of the existence of a creative
component in the application of the rules of law by
the judiciary, within the framework of the current
legislation, their functions acquire a democratic
content, since in the cases of technical application
of the law, the levelling of the principles of justice,
humanism, which form the basis of law enforce-
ment, is possible.

3. The essence of judicial enforcement is the
administration of justice. According to the content,
judicial enforcement is a kind of legal activity of
the state and has the relevant features: multiplicity,
temporal and spatial properties (restrictions), of-
ficial and public character, etc. In accordance with
the current legislation, judicial enforcement is car-
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ried out in certain procedural and organizational
forms: 1) by local, appellate courts, by the Supreme
Court (the system of judicial administration); and
2) the Constitutional Court of Ukraine (the body
of constitutional jurisdiction). Under the relevant
specialization, the courts, which are part of the ju-
dicial system, carry out civil, criminal, economic,
administrative proceedings, and also deal with
cases of administrative offences. Specialist judges
may also be introduced to deal with specific cat-
egories of cases.
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