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Articolul este dedicat analizei prevederilor legilor ucrainene care contin definitii ale notiunilor precum ,,relatii
corporative” si ,drepturi corporative”, precum si prevederilor legilor, in cazul in care sunt utilizate aceste notiuni.
Articolul identificd defecte si neconcordante in reglementarea juridicd a problemelor de mai sus si propune
modalitdti si aborddri pentru imbundtdtirea prevederilor legii.
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The article is dedicated to analysis of provisions of Ukrainian laws containing definitions of such notions
as ‘corporate relations” and “corporate rights”, as well as provisions of the laws, where such notions are used.
The article pinpoints defects and inconsistencies in legal regulation of the above issues and proposes ways and
approaches to improvement of the provisions of the law.
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Problem Statement in General

“Corporate relations” and “corporate rights”
are key notions for research and efficient im-
provement of the laws.

In Ukraine there have been fundamental
studies of the range of problems concerning cor-
porate rights and corporate relations, and yet
many issues remain uncovered, which in its turn
has a negative effect on legislative regulation of
relations in the corporate sphere and causes diffi-
culties in practical terms.

The notions “corporate relations” and “cor-
porate rights” are defined directly in the laws, in
particular in the Commercial Code of Ukraine
and the Law of Ukraine “Joint Stock Compa-
nies”.

However, analysis of the laws currently in
force shows some inconsistencies between such
definitions and actual legal relations arising be-
tween business entities, and that such definitions

do not cover specific features of all business units
that are parties to commercial legal relations.
Moreover, the notions “corporate relations” and
“corporate rights” are used in the laws in varying
contexts, suggesting lack of understanding of the
legal nature of corporate rights.

In view of the above, improvement of defi-
nitions of the notions “corporate relations” and
“corporate rights” and subsequent improvement
of the laws using such notions and introduction
of effective regulatory mechanisms is a dominat-
ing trend in development of contemporary mar-
ket relations. That is why the above issues are rel-
evant and shall be studied.

Setting Objectives of the Article (Task Defi-
nition)

Purpose of this article is to study formalized
definitions of the notions “corporate relations”
and “corporate rights” and provisions of the laws
where such notions are used.
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Such study will enable to identify defects in
definition of the notions “corporate relations”
and “corporate rights” and shortcomings in use
of such notions in the laws, and to identify ways
to eliminate such defects.

Object of the research are corporate legal re-
lations and corporate rights.

Analysis of Recent Studies and Publications
Laying Foundations for Solution of this Prob-
lem

Corporate relations and corporate rights have
been extensively studied in legal literature. In
particular, one can mention works by I. V. Spasy-
bo-Fatieieva, S. Ya. Rabovska, Ya. S. Marushchak,
A. V. Smitiukh, Yu. O. Symonian, V. M. Kravchuk,
V. V. Sazonov, N. S. Butryn, S. S. Kravchenko,
I. B. Sarkunova, O. A. Surzhenko, V. G. Otsel.
Works by these authors contain analysis of the
legal nature and special features of corporate re-
lations and corporate rights.

However, not enough attention has been paid
so far to analysis of the laws where such notions
are used. And some issues regarding definition of
the notions “corporate relations” and “corporate
rights” require more thorough analysis, study and
attention.

Presentation of Main Material of the Study
and Substantiation of Scientific Results

“Corporate relations” and “corporate rights”
are key notions for research and efficient im-
provement of the laws.

The notions “corporate relations” and “corpo-
rate rights” are directly defined in the Commer-
cial Code of Ukraine [1] (“Commercial Code”).
However, analysis of scientific literature shows
that the above definitions are a source of objec-
tions and discussions on the part of the academia.
Researchers have paid great attention to study of
corporate relations and corporate rights, and still
many issues remain controversial and unsolved.

The notions “corporate relations” and “corpo-
rate rights” are interrelated and interdependent.
Correct definition of these notions is a prerequi-
site not only for efficiency and quality of further
research and development, but also for improve-
ment and harmonization of commercial and civil
laws.

For instance, according to Part 3 of Art. 167
of the Commercial Code, corporate relations

shall mean relations arising, changing and termi-
nating with regard to corporate rights.

At the same time corporate rights are defined
as rights of a person, whose share in the author-
ized capital (property) of a business unit is deter-
mined, and include competencies of such person
to participate in management of the business unit,
to receive a certain share of profits (dividends) of
the business unit and assets in case of its liquida-
tion under the law, and other competencies pro-
vided for by the laws and constituent documents
(Part 3 of Art. 167 of the Commercial Code).

Similar definition of the corporate rights is
given in par. 14.1.90, Part 14.1 of Art. 14 of the
Tax Code of Ukraine.

Analysis of this definition proves that its
scope is too narrow.

The notion of the business unit is defined in
par. 1, Part 2 of Art. 55 of the Commercial Code.
Business units are defined as legal entities estab-
lished under the Civil Code of Ukraine, state-
owned, municipal and other companies estab-
lished under the above Code, and other legal en-
tities carrying out commercial activity and incor-
porated in the manner provided for by the law.

In view of the above we can conclude that a
holder of corporate rights may be not only a per-
son (individual or legal entity) but also a commu-
nity or the state.

Certainly, communities acquire and exercise
civil rights and duties through local authorities,
and the state through public authorities, but we
believe that they cannot be identified as individ-
uals or legal entities, because they are separate
holders of corporate rights.

For instance, Ya. S. Marushchak interpreted
corporate rights as a set of subjective property and
non-property rights granted to a person owning
a share in the authorized capital of a company, or
shares of a joint stock company, or an equity in-
terest in a unit trust of a production cooperative,
which include the right to participate in manage-
ment of the company, to receive a share of profits
(dividends) and assets in case of the company’s
liquidation and other rights provided for by the
laws and constituent documents of the company.

Analysis of this definition enables us to con-
clude that Ya. S. Marushchak noted that members
of a production cooperative also had corporate
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rights, but he disregarded business units operat-
ing on the basis of constituent documents, other
than articles of association.

Analysis of certain provisions of the Ukraini-
an laws shows that not all business units have an
authorized capital, and yet their members have
corporate rights.

For instance, in Part 1 of Art. 113 of the Civil
Code of Ukraine [2], a legislator used the notion
“authorized (contributed) capital” for definition
of a business association. This is probably due to
the fact that not all business associations operate
on the basis of the articles of association.

According to Part 2 of Art. 87 of the Civ-
il Code, a constituent document of a company
shall mean articles of association approved by
the members or a memorandum of association
by and between the members, unless otherwise
provided for by the law.

According to Part 1 of Art. 120 and Part 1 of
Art. 134 of the Civil Code, general and limited
partnerships shall be established and shall oper-
ate on the basis of the memorandum of associa-
tion.

And if a limited partnership is established by
one member, then the partnership’s constituent
document shall be a sole resolution (memoran-
dum) (Part 3 of Art. 134 of the Civil Code).

One should note that with regard to business
associations operating on the basis of the mem-
orandum of association, the legislator uses the
notion “contributed capital” and not “authorized
capital” (Part 2 of Art. 120 and Part 2 of Art. 134
of the Civil Code).

Hence, the legislator applies the notion “con-
tributed capital” to legal entities operating not on
the basis of the articles of association.

At the same time, Part 4 of Art. 1 of the Law
of Ukraine “Farming Business” [3] states that a
farming business shall operate on the basis of a
constituent document (articles of association -
for a legal entity, agreement (declaration) estab-
lishing farming business - for an entity without
legal personality). The constituent document
stipulates, inter alia, procedure for creation of the
entity’s property (contributed capital).

Hence, the legislator demonstrates certain in-
consistencies when using the notions “authorized
capital” and “contributed capital”.

During establishment of a cooperative a unit
trust is created from contributions made by the
founders (members) of the cooperative (Part
1 of Art. 95 of the Commercial Code, Part 1 of
Art. 163 of the Civil Code, Art. 2 of the Law of
Ukraine “Cooperation” [4]). Certainly, an owner
of an equity interest in the unit trust of the coop-
erative holds corporate rights.

Corporate rights of a shareholder are defined
in par. 8, Part 1 of Art. 2 of the Law of Ukraine
“Joint Stock Companies” as a set of property and
non-property rights of the company’s sharehold-
er arising from the shareholder’s ownership of
shares, which include the right to participate in
management of the joint stock company, to re-
ceive dividends and assets of the joint stock com-
pany in case of its liquidation under the law and
other rights and competencies provided for by the
laws or constituent documents of the company.

Therefore, we may conclude that corporate
rights are held not only by a person, whose share
is determined in the authorized capital of a busi-
ness unit, but a shareholder as well.

Here we witness a different approach, when
transfer of corporate rights is associated with
transfer of rights to securities in the form of
shares.

As to determination of a person’s share in
property of a business unit, we believe that the
legislator applied that pattern rather poorly. By
contributing property to the authorized or con-
tributed capital or a unit trust the founder of the
business unit actually forfeits title to such prop-
erty and instead receives corporate rights and de-
termination of his/her/its share in the authorized
or contributed capital or the unit trust.

Scope of corporate rights stated in the defini-
tion of the notion “corporate rights” in Art. 167
of the Commercial Code coincides with the scope
of corporate rights defined in the Law of Ukraine
“Joint Stock Companies”.

Such scope of rights includes: 1) the person’s
competencies to participate in management of
the business unit; 2) the person’s competencies
to receive a certain share of profits (dividends) of
the business unit and assets in case of its liqui-
dation under the law; and 3) other competencies
provided for by the laws and constituent docu-
ments.
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However, definition of the notion “corpo-
rate rights” in the Law of Ukraine “Joint Stock
Companies” describes corporate rights as a set
of property and non-property rights of the com-
pany’s shareholder, which is clearly correct and
substantiated.

For instance, when defining legal nature
of the right of the business unit's member, I. V.
Spasybo-Fatieieva has justly noted that such right
is a comprehensive right consisting of all prop-
erty and non-property rights of its holder. At the
same time its non-property component can hard-
ly be described as personal non-property right in
its conventional meaning. Most likely, such rights
are of organizational nature, supporting property
rights [5, p. 411] (my translation).

Indeed, corporate rights, though conditional-
ly, are divided into property rights and personal
non-property rights, but still they are to be viewed
as a set of interrelated and interdependent rights.

S. Ya. Rabovska believes it feasible to distin-
guish those companies, where members affect
the company’s activity with their work and cre-
ate an additional product, which is further called
dividends, for instance, in cooperatives, general
partnerships, etc. So personalization of persons
participating in such companies has a great effect
on the company’s activity. In other companies,
where the main role is assigned to the member’s
contribution, such as joint stock companies, the
right to participate in such companies is inher-
ited together with a share in such companies [6,
p- 8.

However, we believe that such approach is
not entirely in line with legal nature of shares (se-
curities) and shares in the authorized capital of
the business unit.

For instance, Art. 177 of the Civil Code of
Ukraine defines securities as an object of civil
rights.

And according to Part 1 of Art. 178 of the
Civil Code objects of civil rights may be freely al-
ienated or transferred from one person to anoth-
er through legal succession or inheritance or oth-
erwise, unless they are withdrawn from civil-law
circulation or have restrains on circulation or are
inseparable from an individual or a legal entity.

According to Part 2 of Art. 163 of the Com-
mercial Code, the following types of securities

are used in business in cases provided for by the
law: shares (...).

That is why shares are in free civil-law circu-
lation.

Whereas a share in the authorized capital in
certain cases is specified either in the Unified
State Register of Legal Entities, Individual En-
trepreneurs and Public Organizations (“Unified
State Register”) or in the articles of association
of the business unit. In other words, it is not cer-
tified with any document, which, in our opinion,
creates difficulties in practical terms in connec-
tion with transfer of corporate rights from one
person to another.

I. V. Spasybo-Fatieieva has noted that right to
a share in the authorized /contributed/ capital ex-
ists as an independent right, especially in terms of
its transferability. Because it is not the member’s
corporate right that is alienated, but a share in
the authorized /contributed/ capital. It is not the
member’s corporate right that is inherited, but a
share in the authorized /contributed/ capital. It is
not the member’s corporate right that is pledged,
but a share in the authorized /contributed/ capital
[5, p. 407 — 408].

However, a share in the authorized capital is
an abstract notion, and it has a definitive influ-
ence on the scope of the person’s corporate rights.

According to Part 1 of Art. 190 of the Civil
Code, property as a special object shall mean, in-
ter alia, property rights and obligations.

Therefore, corporate rights should be the ob-
ject of civil-law circulation. And a share in the
authorized capital of the business unit shall be
used as a basis for determining the scope of cor-
porate rights.

Today it is customary for a share in the au-
thorized /contributed/ capital of the business
unit to be a subject of the civil-law circula-
tion. But such practices do not meet the needs
of the society to the full extent and are not
consistent.

We support this position to the full extent.

This is due to the fact that transfer of corpo-
rate rights is possible only after a separate study
in each particular case and verification of actual
creation of the authorized capital, study of con-
stituent documents and details stated in the Uni-
fied State Register.
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It can be simpler than that. Corporate rights
may be certified with a relevant certificate stating
a member’s share in the authorized (contributed)
capital of the business unit and the fact of its ac-
tual creation.

According to Part 1 of Art. 3 of the Law of
Ukraine “Securities and Stock Exchange” [8],
a security is a document in an approved form
with relevant details certifying the holder’s
monetary or other property right, determining
relations with the issuer of the security and the
person with a right to the security, and provid-
ing for performance of obligations under such
security, as well as transfer of rights to the se-
curity and rights attaching to the security to
other parties.

That is why for elimination of the existing
inconsistency regarding legal nature of corpo-
rate rights at the legislative level it is necessary
to establish a form and relevant details certify-
ing corporate rights of a person in a business
unit.

Such step will open the door to circula-
tion of corporate rights as a set of property and
non-property rights of the member of the busi-
ness unit, and not an abstract share in the com-
pany’s authorized capital.

Such approach has already been implement-
ed in certification of the scope of property equi-
ty interests of members of collective agricultural
entities.

Procedure for Determining the Scope of
Property Equity Interests of Members of Col-
lective Agricultural Entities and Documented
Confirmation thereof, approved by Decree of the
Cabinet of Ministers of Ukraine No. 177 dated
February 28, 2001 [9], has determined a form of
the certificate of title to property equity interest
of the member of the collective agricultural enti-
ty (property certificate), which has greatly simpli-
fied circulation of property equity interests, use
and sale thereof.

In this context one should note certain pro-
visions of the Tax Code of Ukraine [10], stating
that a taxable item is not sale of a share in the
authorized capital, but alienation of corporate
rights, which, in our opinion, is correct and sub-
stantiated (see, for instance, sub-par. (c), and par.
14.1.54, Part 14.1 of Art. 14, par. 14.1.55, Part.

14.1 of Art. 14, par. 14.1.81, Part 14.1 of Art. 14 of
the Tax Code of Ukraine).

The Law of Ukraine “Management of Gov-
ernment Property” [10] uses the notion “corpo-
rate rights” in a rather untypical way.

Art. 3 of the Law of Ukraine “Management
of Government Property” states that government
property subject to management are corporate
rights held by the state in authorized capitals of
business units.

Then in the text of the law one comes across
the phrase “business associations, in the author-
ized capital of which there are corporate rights of
the state”

The same term is used in the Tax Code of
Ukraine (par. 19-1.1.52, Part 19-1.1 of Art. 19,
line 4, Part 49.19 of Art. 49 of the Tax Code of
Ukraine).

Based on the above we can conclude that
there exists the problem of harmonization of
definitions and harmonization of use of respec-
tive terminology in Ukrainian laws.

In our opinion, such use of the notion “cor-
porate rights” in legislative regulation is not ap-
propriate.

In this case there is a confusion of the notion
“corporate rights” and “share in the authorized
capital”. Corporate rights are owned by the mem-
ber of the business association and they cannot
be in its authorized capital. Authorized capital of
the business association may only determine the
scope of such rights.

Therefore, there is an error in the Tax Code as
well: “in the authorized capital of which there are
corporate rights of the state”
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