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In articol, comertul este analizat ca un tip de antreprenoriat, alaturi de alte concepte conexe din punctul
de vedere al furnizdrii constitutionale a justitiei sociale si al altor argumente ale pietei in conditiile de depdsire

a crizei financiare.
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In article commerce is analyzed as a type of business, alongside with other adjacent concepts from the
point of view of the constitutional maintenance of social justice and other market arguments in conditions of

overcoming of financial crisis.

B cmampve KoMmMepyus aHanu3upyemcs Kax 8uo npeonpuUHUMAamenvcmed, Hapsioy ¢ Opyeumu CMeHcHbl-
MU NOHSIMUSIMU € MOUKU 3PEHUST KOHCPUMYUUOHHO20 00ecreueHUst COUUAnbHOL CNpasedusocmu u 0pyeux
POIHOUHBIX APSYMEHINO8 8 YCTI0BUSLX NPE000IeHUS (PUHAHCOBO20 KPUSUCA.

Hecmorps Ha TO, 4TO MOHATHE «IIPESIPUHN-
MAaTeNbCTBOY», «IIPENIIPUHMMATENIbCKAA TeATENb-
HOCTb» OTPa’XeHbl BO MHOTMX 3aKOHOJIaTEIbHBIX
akTax Pecry6rmky MonjioBa, B HacTosllee BpeMs
3TN U IpYTUE CBA3aHHbIE C HUMU HMOHATUA «IIO-
CPENHMYECTBO»  «IIOCPENHMK», «KOMMEPLA»,
«KOMMEpPCaHT» HM B IPaBOCO3HaHUM TpaKJaH,
HI, TeM 6orlee, B KOHCTUTYLIMY He HAILUIM CBOe-
ro IIPsIMOr0 OTpaKeHMs1. KakoBbI IPUUYMHBI 3TOTO
SIBTIEHMA?

Bo-nepBBIX, B CO3HAaHMM Y4YEHBIX, 3aKOHOZATE-
7Iell M MPOCTBIX TPAKJaH KOMMEPCAHT elle JO/Iro
OyIeT accoLMMpOBaTbCSI C HEPHIHOYHBIMM IIOHS-
TUAMM «CIEKY/LALVA», «CIeKY/ISIHT», «TOProBell,
KOTOPBIMY Ha NPOTSDKEHNN UX OOIBIIero Ieprozia
>KI3HU OIIEPYIPOBAJIO COBETCKOE 3aKOHOMATENbCTBO.

Bo-Bropsix, Koncturynusa Pecrrybnuku Mon-
moBa ObUIa NMPMHATA B IIEPUOJ, HAYa/IbHOI CTa-
Anu GOPMUPOBAHNUSA PBIHOYHOI SKOHOMUKY — 29
mionA 1994 ropa. B Hell He 3aKpeIIeHO laXe Ipa-
BO KaXJOT0 Ha 3aHATHE NPENNPUHNMATENbCKON
TeATENbHOCTDIO.
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BosHuKaeT BOIIPOC: CyILIeCTBYeT M B MUpe
yecTHaA CrieKynAnuA? Jla cymecTByer.

Jleno B TOM, 4TO TEPMUH “CHEKYIALMA  II0-
SIBUWICSL OYeHb JJAaBHO M IIPOM3OLIET OH OT JIaTUH-
cKoro cnoBa speculatio, YTo 0O3HaYaeT BBICTIEXKM-
BaHNe, BBICMaTpuBaHue. B coBpeMeHHOM coBape
MHOCTPAHHBIX C/IOB TEPMIH CHEKY/IALA OIpefie-
JAETCA KaK:

1) cKyIKa ¥ Iepernpojiaka pasaMIHbIX TOBa-
POB IIO TIOBBIIIIEHHBIM IJeHaM C LIe/IbI0 HaXKVIBBIL.

2) Kymwia — Impofaxa OMp>KeBbIX LIeHHOCTel
(axumit, o6nuranuii, BEKCeeil u T. i) C Lie/IbIo MOo-
JTydeHMsI CIEeKY/IATUBHOM MPUOBUIM OT pasHUILBI
MeX/y TIOKYIIHOI ¥ ITPOfIAYKHOI I[eHOI (KypcoMm)
IIPY NIepenpofiaXKe STUX IIeHHOCTEN.

3) OCHOBaHHBII Ha 4eM-TNO0 pacuer, yMbICETI,
HAIlpaB/IeHHbIIT Ha MCIIO/Ib30BaHME Yero-mmbo B
KOPBICTHBIX L[eJISIX.

CHeKy/IsTHTOB MOXKHO HAalIT! Ha PBIHKAX II€H-
HBIX OyMar, Ce/IbCKOXO3SICTBEHHBIX TOBApOB,
METaJUIOB, MHOCTPAHHO BaJIIOThI, HEABVKMMOTO
UMYIECTBA ¥ MHOTUX JIPYTUX. B HacToAIIee Bpe-
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Ms1 OCHOBHBIM MECTOM BCTPEUM CIIEKY/IIHTOB 5B-
JISIFOTCST OUPIKI.

BupxeBas CIeKyIAnIMA — 3TO «IIOTydYeHue
HIOCPEJICTBOM CHe/TOK Ha (OH/IOBOI OMpxKe Clie-
KY/IATUBHOJ IPUOBUIM 3a CYET PA3HUIIBI MEXY
KypcaMM LIeHHBIX OyMar Ha MOMEHT 3aK/TII0UeHMsA
¥ VICTIOTIHEHVsI» |, OCYLIeCTBILSIEMbIX TPelifiepaMt.

Tpeiinepbl — 9T0 6Mp>KeBble TOPrOBLBI, pa-
6oTHMKM Opokepckoit kommanuu. Ilop paboroit
Tpelijepa OOBIYHO IIOAPA3yMeBAETCS TOPTOBJIA
IeHHpIMU Oymaramm (akumsmu, oOnuranusamuy,
¢proyepcamu, onioHamu) Ha GpoH0BOI OMpiKe.
TpeiinepamMu Tak ke Ha3bIBAlOT TOPTOBLEB Ha Ba-
JIIOTHOM PbIHKe ((OpeKc) 1 TOBApHOM PbIHKe.

B MexxiyHapO[iHOI IPAKTUKE TPENHEpPDl — 3TO
nmuua (penpusaTys), COBepIIAolye COeNKA OT
COOCTBEHHOTO JINIIA.

B o6sA3aHHOCTM Tpeiiepa BXOAUT OpraHM3a-
IVl TOPTOBJIY OIPE€e/IeHHBIM IIPOYKTOM B MEX-
AYHapOZHOM MaclITabe, KOHTPAKThl C TOPrOBBI-
M1 1 popBapAHBIMM KOMIIAHVAMM B LIEHTPe U Ha
MecTax. Tpeiifepsl JO/KHBI 00/1ajaTh OTPOMHBIM
OIIBITOM KOMMEPYECKOII IeATeTbHOCTI, CBOOOIHO
OPMEHTHPOBATbCA B CUCTeMe (PbIOYEPCHBIX KOH-
TPAKTOB, METOJAX SKOHOMIYECKOTO aHa/IN3a.

[TpodeccuonanbHble Tpeiiiepsl — paboTAIOT B
(VMHAHCOBBIX YYPEXKMCHVAX VIV IPeNpUATHAX
(6ankm, crpaxoBble Kommanu, [IVI®s1, 6pokepsr).
OO6BIYHO MMEIOT CllelMan3pOoBaHHOe 00pa3oBa-
HJe VI JIVILIEH3UI0 Ha COOTBETCTBYIOIIYIO JiesATe/Ib-
HOCTb. BBITIOTIHAIOT ollepaliiy 3a IeHbI'M 11 B MHTe-
pecax CBOMX KOMITaHMII VIV VX K/IVIEHTOB.

YacTHble TOPrOBIIBI, He3aBUCUMBIE Tpeiifie-
Pbl — BBINOHAIOT OIIEPAIV/ 32 CBOU AEHBIM U B
CBOUX MHTepecax (paboratoT Ha cebs). [IpoBoam-
Mble UMY OIlepaliiy OOBIYHO He TPeOYIOT NMnIjeH-
3upoBaHyA. OOBIYHO He VMMEIOT CIIeLMaNInu3upo-
BaHHOTO 00pa3oBaHMsA, a MONb3YIOTCA YCIyraMu
KOHCY/IBTaHTOB, B TOM 4JC/Ie IPOQeCcCHOHaTbHBIX
TOPTOBILIEB.

B nocnennee Bpems B Pecniybnuke Mongosa
aKTMBU3UPOBANACh HEATENBHOCTb PA3INYHBIX
oupx. Tak, ®ongoBas 6upka Mongossl (PEM)
nopgmicana MeMOpaHAZYM O COTPYAHUYECTBE C
MOCKOBCKOIT MeXOaHKOBCKOII Ba/lIOTHOI OMp-
xeit (MMBB), u BegyTcst paboThl fi/ist epexopia K
3IEKTPOHHOI TOPTOBIIE.

! http://www.zerich.ru/uc/razdel/620.html

CrnepyeT OTMETUTH, YTO 3aKOHOJATENIbCTBO
HEKOTOPBIX €BPOIENICKMX CTpaH OTpaKaeT Imy-
OIMYHOCTD, CHPABENIMBOCTD ¥ COIVIAIBHYIO
CYLIIHOCTh HOHATHA «CHEKY/IAIMA», KOITa OHa
CITY>KUT He YacTHBIM, a OOIeCTBEHHBIM MHTepe-
caM OIpefie/leHHbIX C/I0EB IIpefIIpUHMMATENeE],
HaIIpMUMep, KOOIIepaTOPOB U PeMeCTIeHHIKOB. TaK,
Hampumep, B ctatbe 45 KoHctutyuun VMranbsas-
ckoii Pectiy6rmuku 1947 ropa 3aduKcrpoBaHo, 4To
«Pecrry6nyka mpusHaeT COLMANBHYIO (QYHKINIO
KOOIlepalliy, OCHOBAHHOI Ha B3aMMOIIOMOIIN
U He Npeclefyolnel meneil 4aCTHOM CIEeKYIIs-
oM. 3aKOH IOJJep>KUBaeT pasBUTHE KooIlepa-
VM, TOOWIPsIeT ee HeOOXOAVMBIMY CPefiCTBAMM
U obecnevyrBaeT IMyTeM HaJIe)Xallero KOHTPOJIA
XapaKTep U L/l Koollepaluy. 3aKOH IpefycMa-
TpUBaeT OXpaHy U pasBUTHe peMecen»’ (Tmomdep-
KHyTO Hamu — B.JL.).

B craTbe 44. BbIIIEyIOMAHYTOM KOHCTUTYLIUY
cofiepKaTcA U Apyryie HOpMBI, yCTaHAB/IMBAIOII Ve
COLMa/IbHYI0 CIpPaBeJIMBOCTb. B dYacTHOCTM B
Hell Ipe3IOMUPYETCs, YTO «B LIEMSAX NOCTVDKEHUSA
PallMOHAIbHOI SKCIUTyaTallUM 3eM/IM ¥ YCTAHOB-
JeHNA CIOpPaBENINBBIX COLMAIbHBIX OTHOIE-
HUII 3aKOH HaJIaraeT 06A3aTelNbCTBA Ha YaCTHYIO
3eMeJIbHYI0 COOCTBEHHOCTbD, YCTAHAB/INBAET IIpe-
JieTIbHbIE Pa3Mepbl 3TOI COOCTBEHHOCTH, CMOTPA
1O O0/IaCTAM U CeNbCKOXO3AJICTBEHHBIM 30HAM,
O/1arONpUATCTBYET YIY4IIEHNIO 3eMelib, Ipeos-
Pa3soBaHMIO KPYIIHBIX 3eM/IEBIaJieHMII U PEKOH-
CTPYKLMM IIPOU3BOJCTBEHHDbIX €MHNUL; MOAJep-
JKUBaeT MEIKYI0 U CPETHIOI COOCTBEHHOCTH»
(momuyepkHyTO Hamu — B.JL.).

Ha nam B3riap, ciegyeT B 3aKOHOZATe/IbCTBE
BMECTO TEepPMMHA «CIEKY/IANNA» OIepUpOBaTh
HOHATUAMU «IIOCPEIHUYECTBO», «KOMMEPLM»
uMesl BBUALY X 3aKOHHOCTb, IYO/INYHYIO OIpaB-
MAHHOCTD U CIIPaBe[/IMBOCTDb. A He3aKOHHOE WK
HeueCTHOe IIOCPEJHNYECTBO B IPOTMBOBEC 3TOMY
— 3TO U €CTb YaCTHasA CIEKY/IALUA.

HecmoTps Ha TO, 4TO B GO/NBIINMHCTBE KOH-
CTUTYLUII TEPMUH <«IIOCPETHNYECTBO» He YIIO-

2 Koncrurymmsa VrampsHackoit Peciybmukm or 27 pmexabps
1947 roma — KoHcTuTynmy 3apyOeXXHBIX TOCyHapcTB: Bemn-
kobpuranusa, ®Opanimsa, Tepmannsa, Vramma, Espomerickuit
coto3, CoenyH. IlITater AMepuky, Snonus, VIupus: y4e6. mo-
cobue/cocrt. cb., ep., aBT. BBeAl. u BTyl CT. B.B. Maxiakos.
- 5-e u3p. Ilepepab. Y mom. — M.: Bonrepc Kiysep, 2006, c. 28.
3 Tam xe.
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TpebsAeTcs, Bce JKe MpaBO 4YeloBeKa M Ipakfa-
HYHA 3aHMMATbCA IOCPEJHMYECTBOM BbITEKaeT
u3 6oree 0OIEro ero ImpaBa 3aHMMATbCS IMPe.-
IPUHMMATENbCKON MeATebHOCTbIO, IIOCKONIbKY
HOHATHE «IIPefIIPUHMMATENbCTBO» LIMpPE IOH:A-
TUA «IIOCPEIHUYECTBO» U JPYIUX, CBSA3aHHBIX C
nocnefHUM NMOHATUIL. Tak, HampuMep, COITTACHO
cT.42 KoHcTuTyumm YKpamHbl «KaXObIl MMeeT
IIPaBO Ha MpPeIIPUHIMATE/IbCKYIO 1eATeIbHOCTD,
He 3aIpelleHHYI0 3aKoHOM»'. VIHTepecHO, 4TO B
CTPaHax C PbIHOYHOV SKOHOMMUKOJ TEPMUH «IIO-
CpelHNYeCTBO» IIPUMEHNUTENILHO K TPYAIOBOIL Jies-
TeJIbHOCTY I'PAKAAHMHA BCTPedaeTcs, HallpuMep,
B Konctutrynunun ®PI. Tak, cormacHo cT. 74 OcHOB-
Horo 3akoHa PeneparuBHoil Pecrrybmmku Tepma-
HUM KOHKYPUPYIOLas 3aKOHOJaTe/IbHasA KOMIIe-
TEHIVMA® PACIpPOCTpaHAeTCA Ha Clefyommue 06-
macTit: ... (IyHKT 12) «pabodee mpaBo, BKIIOYAs
OpraHM3aLNI0 IPOU3BOACTBA, OXPaHy TPyAa 1 HO-
CpeAHUYeCcTBa IO HaliMY; coLlMabHOE CTPaxoBa-
HUle, BK/IIOYasi CTpaxoBaHMe OT 0e3paboTuIbI»®
(moguyepkHyTo Hamu - B.IL.). Takum obpasom,
MOYXHO CJie/IaTh BBIBOJI, YTO IOCPEJHMYECTBO —
3TO He TONbKO PasHOBU/IHOCTb IpeAIpUHUMA-
TE/IbCKOI, TOProBoil (KOMMepYeCKoii) AesTeTbHO-
CTU, HO U JIeAATeTIbHOCTY TPYHOBOIL.

CrnepmyeT OTMETUTD, YTO He TOJIBKO B 3aKOHO-
HaTeNbCTBe, HO U B JOKTPMHE CYILIECTBYIOT pas-
JMYHBIE OIpefeneHusa INocpefHmdectsa. OnHM
aBTOPbI «IIOCPEHUYECTBO» TPAKTYIOT KAK 6U0
NpeonpUHUMAMmMenvckol 0esmenvHoCMU, TOf, KO-
TOPBIM IIOHMMAIOT «OCYILeCTBJIEHIEe IIOCpPeSHM-
4ecKMx (YHKIMII, TO €CTh OKa3aHMe YCIyT, CBS-
3aHHBIX C IPOJBIKEHMEM TOBAPOB Ha PHIHOK U
ero mepepadeit B HajileXXallieM Byjie OT HelloCpe]-

* Koncturynya Ykpaunbl. Kues: Bpicmas mkoma, 1996. B
texcre Konctutynym Pecriy6miku Mongosa nofgo6Hoi1 cTa-
TbU HeT. [Tof06HasA cTaThsA JOMKHA OBITH CHOPMYIMpPOBaHA B
ee paspene II «OcHOBHBIE ITpaBa, CBOOOLI 11 06A3aHHOCTI.
> 3mech cepyer HosAcHUTD, 4To B OPI' B cdepe KOHKypu-
pYIollell 3aKOHOZJaTe/IbHOM KOMIIETEHIMN 3eMIIM obagaeT
IIPaBOM 3aKOHOJATENbCTBA JIMIIb TOTAA M TIOCTONDBKY, KOT/ja
" MOCKONbKy Pefiepalus He UCIONb3YeT CBOMX IIPAB 3aKO-
HoparenbcTBa (c1.72 Koncturyrym OPT).

¢ OcHoBHoI1 3akoH PeneparusHoit Pecriybnuku lepmanns ot
23 mas 1949 r. — KoHcTnTyimu 3apy6esxHbIX TOCyAapcTB: Be-
nmuko6puranus, Ppanuys, lepmanns, Uranus, EBponerickuit
coto3, CoepyH. llITarer AMepuky, SInonus, VIHpus: y4e6. mo-
cobue/cocr. 6., miep., aBT. BBex. 1 BTy Cr. B.B. MakiakoB
- 5-e u3p. Ilepepab. M mom. — M.: Bonrepc Kiysep, 2006, c.
139.
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CTBEHHOTO IIPOM3BOAMTENA TAKOTO TOBapa €ro
HOTpeOuTeNIo»’, IpyTue — KaK cnocob paspeude-
Hust cnopos (alternative disputes resolution). B an-
IJINICKOV PIHOYHON TEPMMHOJIOTUY CYLECTBYET
HECKOJIBKO C/IOB, IIePEBOAVIMBIX Ha PYCCKMIT A3BIK
Kak ,IocpenHuk . Hampumep, agent, conciliator,
HO 60rtee ToyHoe — mediator, B 0CHOBe KOTOPOTO
JIKAT CIIOBO ,,CPEIHMIL .

KakoBa B3aMMOCBSI3b IIOHATUII «KOMMep-
LVsI», «HOCPEIHUK» C TOHATUEM «IIPENIIPUHIN-
MaTenbCcTBO»? Kommepuyus — 3TO COBOKYIIHOCTH
IIPOLIECCOB M OIIEpalVii, HaIpaBJIeHHbIX Ha CO-
BepllieHNe KYIUIM-IPOJaX) TOBAapOB B Ie/AX
YZIOB/IETBOPEHM MTOKYIIATeIbCKOTO CIIPOca U IO-
Jly4eHus: IpUObUIN. A TIOTTy4eHre IPUOBIIN — 9TO
OJIVH 13 ITTABHBIX IIPYI3HAKOB ITOHATHS <IIPEHIIPH-
HUMAaTebCTBO». Ha COBpeMEHHOM pbIHKE JiaH-
HYI0O COBOKYITHOCTb KOMMEPYECKMX OTHOIIEeHMWIT
BBITIOJTHSAET NPeOnpUHUMAamenvckuti  nocpeoHux.
IIpeonpunumamenvckuii NOCPeOHUK — 3TO IOPU-
fudeckoe M puamdeckoe JIMIO, HAXOAsALIeecs
MEXJY APYTMMU KOHTPareHTaMy KOMMepUYeCKOTo
Ipolecca U BBINONHAWIIee (PYHKIVM UX CBefie-
HYA PYT C APYToM i oOMeHa TOBapaMm, yCIy-
ramu U nHpopManmeri.

VIHOTra TEPMUH «IIOCPETHNIECTBO» OHMMA-
10T KaK BUJI KOMMEpPUYeCKoil (TOProBoit) HesTeNb-
Hoct. KomMmepunms (KoMMepIimym) — CIOBO Jia-
TMHCKOTO ITPOMCXOXK/ICHS, B TIEPeBOJie O3HAYAI0-
1jee — TOprosiA. Toprosis — 9To npuobpeTeHe u
COBIT TOBAapOB PA3IMYHOIO HA3HAYEHMA, TO €CTb
3TO pAJ HOKYIOK ¥ Hpojax. TOprossa B MNMpO-
KOM CMBICTIE C/IOBa IpefcTaB/sAeT coOoll omepa-
VIV KYIUIM-IIPOAAXXM BMECTe C IPYMBIKAIOIIMI
TOPrOBBIMMU TIpoljeccaMy, 6e3 KOTOPBIX HEBO3-
MO>KHO OpraHM30BaTb HOPMaJIbHOE IIPOBECHME
KOMMepYeCcKMX oIepanuit. To, Npexje BCero,
OpraHM3alMsA XO3SAJCTBEHHBIX CBA3ENM MEXIY
IpOJaBLAMI U IOKYNATesIMU, U3YyYeHUe ITOKY-
HaTe/NbCKOTO CIIpoca Ha IIpofjlaBaeMble TOBApHI,
COBITOBAsI peKIaMa, NOCPeOHUUeCcH60, CepBICHOE
o0CTy>XKuBaHMe MOKyIaTesnell, B TOM 4YUC/Ie BbI-
HOJIHEeHME JIA HUX HEKOTOPBIX JOMOTHUTEIbHBIX
YCIIyI, CTpaxoBaHUe TOBAapOB IIPU MX JOCTaBKe
nokynarensiM. KomMepueckas iesTeIbHOCTD B yC-
JIOBUAX PHIHOYHBIX OTHOIIEHUI OCYILIeCTB/IACTCA

7 Ipysunos B.I1. OxoHOMNKa, IPeATIPUATIA U IIpefIpUHIMA-
TenbcTBO.- M.: Codur, 1994, ¢.397.
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He TOJIbKO B chepe TOBApPHOTO 0OpalieHus, HO U B
cdepe PprHAHCOB, HOBBIX TEXHOIOT ML, IPOLYKTOB
MHTENIEKTYa/IbHOTO TPY/a, I BO MHOTUX JPYTUX,
rfie 00BEKTHI KYIUIM-IIPOJAXN UMEIT peanbHYIo
CTOMMOCTbD.

Hexoropble aBTOpbHI BBIIENIAIOT TaKYI0 pas-
HOBMJHOCTb IIOCPEIHMYECTBA, KaK «TaMOXXEHHOe
HOCPEeTHNYECTBO»®,

Takum 06pa3oM, Ha Halll B3IVIAJ, MOXHO BbI-
IeMUTh TaKyue BUADBI IOCPeNHNYeCTBa, KaK Ipel-
IpMHMMATENbCKOE, KOMMepYecKoe, TaMOKeH-
HOe, TPyHOBOE J IIPUMUPUTEIbHOE IIPAaBOBOE
nocpefHuYecTBo. [laHHasg KIaccuuKanus He
ABJIETCS VICYUEPIIbIBAIOIEl], TOCKO/IBKY B paMKax
Ka)X[IOTO I3 YKa3aHHBIX BUJIOB WJIU HAa UX «CTBIKE»
MOTLYT HOSBUTbCA U UX MOABUBL.

IlosToMy Hajo BcsAYecKM MOAMEPKUBATb U
pasBuBarh B PecnyOnuke MojjoBa Bce BUABI U
Pa3sHOBUIHOCTU IIOCPeJHNYECTBA, YTO [OJKHO
HaliTV 110 Mepe UX PasBUTHUA IIOCTENIeHHOe OTpa-
JKeHle He TONIbKO B IPaKJaHCKOM, TOPTOBO-KOM-
Mep4ecKOM, TPYHOBOM, TAMOKEHHOM, HO I B KOH-
CTUTYLVIOHHOM 3aKOHOJIaTeNbCTBE.

CnepyeT TakKe pasBUBATbh U BCAYECKU yKpe-
IVIATb HEe TONbKO B IPAaBOCO3HAHUM TPAXAAH
TaKye MOHATH, KaK «IOCPESHNYECTBO», «KOM-
MepUMsi», «IOCPeJHNUK», «KKOMMEpPCaHT», HO U B
IIPaBOCO3HAHNY YMHOBHMKOB, Y4E€HBIX /1 3aKOHO-
mareneit. CoBpeMeHHbIe K€ KOHCTUTYLMM IIOCT-
COBETCKUX TOCYHApCTB HOJDKHBI, HAa Hall B3IJIAL,
OlepyupoBaTb BCEMM ISTUMU MMOHATUAMMU, IIO-
CKOJIDKY OHI COCTaBJIAIOT 6a3y 6oree o0mIMX I0o-
HATUI «IpeflpUMHUMATeNbCKasA MeATeIbHOCTh,
«IIpefIIPUHMMATENbCTBOY.

B vactu 4 c1.26 Koncturyumn Pecriy6muku
KasaxcTaH 3auKCHpPOBaHO, YTO «KXK/bII MMeeT
IpaBO Ha CBOOOAY IpefIpUHMMATENbCKON Jies-
TE/IbHOCTU, CBOOOJHOE MCIIONb30BAHUE CBOETO
UMYILeCTBa JyIs I000i 3aKOHHOI TNpeNIpyHM-
MaTe/IbCKOM JeATenbHoCTU» IIpu 3TOM «MOHO-
HOMNUCTUYECKasA [eATeNbHOCTb PEryaupyercsa u
orpaHmuuBaerca 3akoHoM. Hemo6pocoBecTHas
KOHKYPEHIIV 3aIpeniaeTcs’».

[Tomo6HbIe HOPMYIMPOBKY COTEP>KATCS B CT. 34
KoHCTUTyunn Poccuiickoit depepanyu. B ee ya-
cTV 1 yKasbIBaeTcsA, YTO «KaXKOBII MIMeeT IIPaBo

8 Marypenko C.M. ITpaBoBoe II0/I0X€eH€e TaMOYXEHHBIX I10-
cpenHuKoB: Iuc. ... Kanp. ropuj. Hayk: 12.00.03,2005.- 169c.
? http://www.pavlodar.com/zakon/index.htmI?dok=00004&ogl=all

Ha CBOOOJHOE MCIIONb30BaHMe CBOMX CIIOCOOHO-
CTell ¥ UMYILIECTBA [J1A NPESIPUHNIMATENIbCKON U
VHOJ He 3aIIpellleHHOM 3aKOHOM 35KOHOMMYECKO
IeAITeNIbHOCTI», @ B YaCTY 2 KOHCTATUPYeTCs, 4TO
«He JOIYCKaeTCs 3KOHOMMYECKas JIeATeTbHOCTD,
HallpaB/IeHHas Ha MOHOIO/NM3AINIO U HefoOpo-
COBECTHYI0O KOHKypeHUMio»'’. B wactum 1 cT.19
Koncturynum Vngnu 3adyukcupoBaHo, 4To «Bce
rpaXk/jaHe VIMEIOT IIPaBOo: ... g) IPAKTUKOBATb JII0-
6y1o npodeccuio nm UMeThb T060e 3aHATHUE, Be-
CTK M06YI0 TOPTOBIII0 WM KaKyI0-1160 APYTyIo
[PeNIIPUHIMATEIbCKYIO TesTeTbHOCTb». !

Ha>xe B KHAXECTBAaX M KOpoJneBcTBax EBpo-
nerickoro Coroza rapaHTupyeTcsi cBo6ozna Ipen-
IpUHUMAaTenbCcTBa. Tak, cormacHo cT. 38 Kom-
crutyunun KoponesctBa Vicmanms 27 ¢eBpans
1978 ropa «IpusHaeTcsi cBOOOAA MpeANpUHUMA-
Te/lbCTBA B paMKaX PIHOYHOTO X03AMCTBar. [Ipn
3TOM, «IIyO/IMYHbIE B/IACTV TAPAaHTUPYIOT U OXpa-
HAIOT ee OCYIEeCTBIEHNE B COOTBETCTBUM C 00-
MMM 9KOHOMMYECKMMU TpeOOBaHMAMM U 00e-
CIIeYMBAIOT €r0 NPONU3BOAUTENbHOCTD, I B CTTy4ae
HEeOoOXO[VIMOCTY B COOTBETCTBUM C TpeOOBaHMsA-
MU ITaHupoBaHys»'2. B crarbe 28 Koncturyunnm
KusxectBa Aupioppa ot 14 maprta 1993 roga Tak-
e 3aUKCHPOBAHO, YTO «CBOOOLHOE TIpeIpu-
HIMATe/NTbCTBO IMPU3HAETCA B paMKaX PHIHOYHOI
9KOHOMUKI M OCYILECTB/IAETCA C COOMOeHIeM
3aKoHomaTenbCcTBa». B ¢T.32 stoit >xe Koncrum-
TYLMY YKa3aHO, YTO «TOCYHAPCTBO MOXKET BMe-
IIMBATbCA B OPraHU3AINI0 9KOHOMIYECKOI, KOM-
MepuecKoit, prHAHCOBOI 1 TPYLOBO KU3HU IS
obecrieyeHNsA B paMKaxX PbIHOYHOJ SKOHOMMKM
cOa/aHCUPOBAHHOTO Pa3BUTHS OOIIECTBA, a TaK-
JKe 00111eT0 6/71ar0COCTOSHMA» 14,

B c1.16 Xaptun EBpomneiickoro Coro3sa 06 oc-
HOBHBIX IIpaBax, KOTopas HasbpiBaeTcs «CBobopa
IPeAIPYHIMATEIbCKO JIeATeTbHOCTI», 3a(UK-
c1poBaHo, 4To «CB0OOOMA IPEAIPIHNMATENTbCKO
JIeSITeIbHOCTY IIPU3HAETCA B COOTBETCTBIUM C KOM-
MYHUTApHBIM IIPaBOM ¥ C HallMOHATbHBIM 3aKO-

10 http://constitution.garant.ru/DOC_3864829.htm

" Koncruryumsa Vapun 1950 1.

2 http://constitution.garant.ru/DOC_3864829.htm#sub_
para_N_10000

13 http://constitution.garant.ru/DOC 3864867.htm (texcT
KoHcTuTyumu npusopgurca 1mo cOOpHUKY ,KoHcTnryiym
rocynapcts Eponer”. VisgarensctBo HOPMA, 2001 r.)

4 Tam xe.
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UrnarbeB Bacunnii

PA3BUTUE MTPAB KOMMEPCAHTA B 3AKOHO/ATEJIbCTBE PECITYBJINKU MOJIJOBA

HOJATeIbCTBOM I HAI[MIOHATbHON IPaKTUKO»".
C y4eToM IepCIeKTUBbI BCTyIUIeHusA Pecrry6mkm
Monposa B EC 6b110 6bI 1Ie1eCO06pasHo B I1aBe
IT «OcHoBHBIe TpaBa 1 cBO6OAB» KoHCcTUTYIVMN
Pecniybnukn MonpgoBa mocie ¢1.33, mpegycmo-
TpeTh CT.33* «CBOOOA NpeANpUHNMATEIbCKO
HeATEIbHOCTU 1M CaMOPETYINPOBAHUA» CIIEAYIO-
I[ETO COflepXKaHMA:

(1) Csobopma mnpenpUMHUMATENBCKON [iesi-
TEJIbHOCTU NIPU3HAETCA U FapaHTUPYETCA B paM-
KaX PbIHOYHOJ S5KOHOMUKY U OCYIIECTBIIAETCA C
COOMIOleHNeM 3aKOHOJATE/IbCTBA, BKIIOYAs pas-
JM4HBIe GOPMBI KOMMEPIIVH, IIOCPETHNYECTBA U
Majioro 6usHeca.

(2) TocymapcTBO MOXKET BMELIMBATLCA B Op-
TaHM3ALUI0 9KOHOMMYECKON, KOMMepYecKo,
(bUHAHCOBOIT U TPYOBOI XU3HU I obecriede-
HMA B PaMKaX PbIHOYHOV 3KOHOMMUKM COalaHCK-
POBaHHOTO pasBUTHA OOIIECTBA ¥ HEOIYLICHNA
He3aKOHHBIX CIEKYIATUBHBIX CHEIOK B IIeNAX
YCTQHOBJ/ICHUA CHPaBeI/IMBBIX COLMANBHBIX OT-
HOLIEHMI.

(3)CamoperynmpoBaHye — 9TO CAMOCTOSITENTb-
Hast popma o0ObefuHEeHNsT IpefIpUHIMATENeN 1
HpeAIpYHUMATEIbCKUX COOOILIeCTB, NpU KOTO-
poil cospamouascss ROOPOBOIBHO OPraHU3aIVA
CaMOPETYIMPOBAHMA CAMOCTOSTE/IbHO yCTaHaB-
JMBaeT Lemy, 3ajady, (QYHKIVM, MTOTHOMOYNA,
IpaBa, 00A3aHHOCTY U MEXaHU3M B3aUMHOIl OT-
BETCTBEHHOCTU MeXJy CyObeKTaMyi Majoro 6ms-
Heca BHYTPM 9TOI OpraHM3alUy Y YIOPALOYNBa-
€T CBOY OTHOLIEHMSA C TOCYAPCTBOM ITyTeM IIpefi-
CTaBJIEHUA B COOTBETCTBYIOLINIT OPIaH aKT CaMo-
perynmupoBanus (KofeKc MOBefeHIs, IIPaBUIO 110
YperyIMpoBaHNIo CIOPOB B COOCTBEHHOM Cyfie),
a TOCYlapCTBO aBTOpU3yeT ero (coriamraercs,
JIETUTUMMPYET) ! MOXKET JIelleTMPOBaThb el 4acTbh
CBOMX IIOIHOMOYUII IO PETYIPOBAaHNIO PhIHKA B
COOTBETCTBYIOLIEN OTPAC/IM Ha KOHTPAKTHOM OC-
HOBe.

B c1. 126 Koncturyuun Pecnybnuku Mor-
IOBa, KOTOpas HasblBaeTCs «ODKOHOMNKa», B
qactu (2) 3aduxcupoBano, uro «locymapcTBo
IO/DKHO'® obecreunts: ... b) cBOO6ORY TOpProBiN
U TIpefIpUHMMATENbCKON NeATeIbHOCTY, 3alliyi-
Ty ROOPOCOBECTHON KOHKYPEHIVIM, CO3[jaHue

15 KoHcTuTyLum 3apy6exHbIX rocynapcts. M.: Bonrepc Kiy-
Bep, 2003.
' Ho He 00s3aHo.
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O/1arONPUATHBIX YC/IOBUII IS VICIIO/Ib30BAHMSA
NPON3BOACTBEHHBIX (AKTOPOB» (IOFUEPKHY-
to Hamu — B.J). Takum o6pasom, cBoboma Top-
TOB/IM ¥ TIPeIIPUHMMATENIbCKON [IesITeIbHOCTI
paccMaTpuBaeTcsl 3aKOHOJaTe/ieM KaK MHCTUTYT
PBIHOYHOI 9KOHOMVKY VI JJaXKe KaK IPOMU3BOJ-
CTBEHHBIN (PaKTOp, HO He KaK IPaBO YeloBeKa I
TPOKHaHMHA U laXke He KaK 00s3aHHOCTb TOCY-
[lapcTBa M0 00eCHeYeHNnIo TaKoil CBOOOJBI, a ero
IO/DKeHCTBOBaHMe. UTO BBI3bIBAeT HeOYMEHNe
He TOJIbKO Y IpefIpUHIMAaTeNell M YMHOBHMUKOB,
HO U Y4YeHBIX-IOPMCTOB, HAIpPUMep, CIIeIajn-
CTOB N0 KOHCTUTYLVIOHHOMY U TPaXX[JaHCKOMY
IpaBy, Bkmo4as skcrneproB BAKa, mockombky
BO3HUKAIOT CIIOPBI I10 ITOBOZY TOTO, SIB/ISAETCS /N
IIPaBO Ye/IOBeKa ¥ TPaKJAaHMHA Ha IPefIpUHI-
MaTeIbCKYI0 [IesTeIbHOCTD U pasnnyHble ee pop-
MBI TIpeIMeTOM KOHCTUTYIIIOHHOTO IpaBa. Benb
JUIS 9TOTO CYIECTBYIOT TaKyue OTPaCiy IpaBa, KakK
TPaKHaHCKOe U MIPeANPYHUMATEICKOE TIPABO.
Ho, kxak Imoka3pIBaIOT HAIlIY MHOTOYMC/IEHHbIE
UCCeoBaHys, /M00ble GOpPMBbI IIpeANpUHUMA-
TENIbCTBA, B TOM YNC/Ie KOMMEPLUY, IOCPeTHM-
4ecTBa ¥ MaJoro O613Heca JO/DKHBI OBITH HEPBO-
HaYaJbHO OO0eCHeYeHbl  KOHCTUTYIVIOHHBIMM
HOPMaMU Y TapaHTYUSAMMY, YTO O3BOTUT CTAOWIN-
3MPOBaTh COOTBETCTBYIOIIEE 3aKOHOJATEIbCTBO.
Tonpko py TaKoit IOCTaHOBKE BOIIPOCA BO3MOXK-
HO ITIOCTPOUTD IIPAaBOBOE TOCYIAPCTBO, B KOTOPOM
3aHATHUE STUMM BUJJAMM I Te/IbHOCTI CTAHeT 3a-
KOHHBIM, YeCTHBIM, COLMa/TbHO-HAIPaBIeHHbIM
Ha pa3BuTHe 00IIero 6/1ar0CcOCTOsHUA 00IIecTBa
Y YCTAaHOB/IEHMS CHPABeIMBBIX COLMATBHBIX
OTHOLIEHMIT HA OCHOBE IMOCTOSHCTBA AEViCTBISA
HOPM, 3aKpeI/IEHHbIX B OPTaHNYEeCKIX 3aKOHAX.
Benp 3a mocinenume 15-Th €T TEKCTHI MHOTUX 3a-
KOHOB M3MEHSIINCh, OTMEHSI/IVICh VIV IOTTHOCTBIO
3aMeHsIINC 110 TPU, YeThIpe 1 boyee pas.
[TpencraBsieTcsi, YTO HEeMOKpaTuyecKue U
LVBI/IN30BaHHbIe OTHOLIEHNUS MEXAY CYObeKTa-
M JII00BIX HOPM MajIoro IpefIpyHIMATebCTBA
Y TOCY[JapCTBOM 3aBUCAT, B NIEPBYIO O4Yepenb, OT
Ha/IN4Msl JOCTATOYHOTO KOJMYEeCTBA IOpPUMYe-
CKVIX HOPM BBICOKOT'O Ka4eCTBa, OT TOTO, HACKOJIb-
KO CTaOM/IBHO yperyIuMpoBaHbl B 3aKOHOJATENb-
CTBe KaK COOTBETCTBYIOLIVE IIpaBa 1 00s3aHHO-
CTV CYOBEKTOB MAajioro IpeANpMHUMATEIbCTBA,
TaK ¥ IOJTHOMOYVSI OPTAaHOB IYOIMYHOTO YIIPaB-
JIeHMsI, a TaKXKe TapaHTUY, HAIlpaBJieHHble Ha
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obecrieyeHne, cOOIOIeHIe U 3ALUTY UHTEPECOB
Majnoro 6msHeca. CoBpeMeHHas perlaMeHTalusA
a]MVHICTPAaTUBHO-IIPAaBOBOTO  PeryIMpOBaHUA
Majioro 61sHeca B pas3IMyYHbIX chepax couMab-
HO-5KOHOMMYECKO >XVM3HM, C OJHOJ CTOpOHBI,
OT/INYAeTCA 3HAYNUTENbHBIM KOIMYECTBOM HOP-
MAaTVBHBIX aKTOB, YTO, B KOHEYHOM UTOTe, OIIpe-
HeJsieT CIOXKHBI ¥ MHOTOOOPA3HBIN KOMIIIEKC
a]MVHICTPAaTVBHO-IIPAaBOBbIX OTHOLIEHWII. A ¢
APYTOll CTOPOHBI, YKa3aHHOE 3aKOHOJATENIbCTBO
XapakTepuayercs pasbpocaHHOCTBIO, Oeccuc-
TEMHOCTBIO, [yOnMpOoBaHMEM, HEJOCTATOYHBIM
IOPUANYIECKMM OOOCHOBAaHMEM TOTO WIM MHOTO
HOPMAaTMBHOIO aKTa, OTCYTCTBUEM YETKOCTU M
ACHOCTY M3JTIOKeHUA. A 6e3 3TOro Heb3s yKpe-
IOUTb Majblil OM3HEC — BaKHEMIIYI0 COCTABISAIO-
I[YI0 YCTOVYMBON IOMUTUYECKON CTaOMIBHOCTI
B Pecrry6nke Monposa.

Ocy1iecTB/eHNe MpeAIPUHUMATENIbCKO Jie-
ATENIBHOCTY Ha TI000M 3Tale ee pasBUTUA IIPO-
VICXOIM/IO B PaMKaX TOCYAapCTBEHHOTO DeTry/u-
poBaHyA. PasBuTue NpennpuHMMATEIbCTBA He-
Pa3pbIBHO CBS3aHO C PasBUTUEM TOCYHApCTBEH-
HOCTH, YKpeIUIEHUeM TOCYHapCTBEHHON BJIacTy,
a CyILIeCcTBOBaHUE IIPeANPMHUMATE/IbCTBA BHE
TOCYZIapCTBa, a C/IelOBATe/IbHO, a[MVHUCTPATHB-
HO-TIPaBOBOTO PETyIMPOBaHIsA, HEBO3MOXKHO.

CTaHOBJICHUIO U BO3POX/ICHUIO 9KOHOMMKMI
TOCy/lapCTBa CIIOCOOCTBOBAIO CTUMY/IUPOBAHUE
CO CTOPOHBI TOCYapCTBa MaJIOrO IPeNIpUHM-
MarenbcTBa (Ha ¢eopasbHOM JTale PasBUTHS,
paHHeKaNUTATNCTIYECKOM TTocye pedopmbl 1861

rofia, paHHEM 3Talle CTAHOB/ICHNS COBETCKOI 9KO-
HoMmuku — HIII, u, HakoHel], Ha 3ape mepexofa K
PBIHOYHOI 9KOHOMUKe). Masblit 613Hec 0cobeH-
HO B HACTOsIee BPeMs SB/IACTCSA 3HAYUTETbHBIM
CEKTOPOM B IIpoljecce GpOPMUPOBAHNSA PHIHOYHOI
skoHOMuKu. OH obeclieynBaeT B ONpee/IeHHON
CTeIleH) S5KOHOMUYECKYIO M HMOMUTUYECKYI0 CTa-
6MJIbHOCTD B 06IIjecTBe.

Majoe HpeAnpUHUMATEIbCTBO MOXHO pac-
CMaTpMBaTh B CTIEAYIOMINX PaKypcax:

Bo-nepBbIx, kak ¢GopMy peanusanym KOHCTH-
TYLMOHHOTO IIpaBa Ha OCYIIECTBJICHNE CBOOOMDI
IpeAIpPYHIMATE/IbCTBA U He 3alPelljeHHBIX 3aK0-
HOM BUJJOB 9KOHOMIYECKOI JIeATeTbHOCTIL.

Bo-BTOpbIX, Kak ¢(opMmMy peanmmsanuy Ipa-
Ba Ha TpyA. Heo6XoauMo OTMETUTD, YTO Majoe
IpPeAIPYHIMATEIbCTBO KaK pa3 M CO3JaeT Hau-
60sbIllee KOMNYECTBO pabOYNX MeECT.

B-TpeTbux, Kak pasHOBUIHOCTD NPERIPUHIN-
MaTe/IbCKOL IeATeTbHOCTY U MHBIX MaJIBIX POpPM,
HOJIIAJAIONINX 1 He MOAIaJA0NINX IIOf, IefiCTBIe
3aKOHOJIaTeIbCTBA O IPEANPYHIMATEIbCTBE, HO
KOTOpbIe TAaKXe JJO/DKHbI MMeTb KOHCTUTYI[VIOH-
Hble OCHOBBI 11 IIPAaBO Ha CBOE CYILIeCTBOBAHMUE I
pasBuTHe.

B-ueTBepTHIX, KaK cpeny GpopMUpOBaHNS Op-
raHM3auNii CaMOperynnpoBaHys.”

7 Tlogpobro 06 aToM cM.. Mruatees, B.IL

CamoperynupoBanue MasioM IpeAIpUHIMATENbCTBE.
- «[Ini Haykm 2005»: Matep. MexXgyHapoiHOi HayKOBO-
npakTnyHoi KoHgepenuii. Tom 28. IOpupmuni Haykm.
IOpupnyni Hayky — JJHimponerposcbk: Hayka i ocsita,2005,
c.71-73.
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